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To Ethan, and his generation, in hopes that they

and their descendants live in a freer world.






Sir, I have found you an argument; but I am not obliged to find

you an understanding.

—Samuel Johnson

even if the libertarian ethic and argumentative reasoning must be
regarded as ultimately justified, this still does not preclude that people
will act on the basis of unjustified beliefs either because they don’t know,
they don't care, or they prefer not to know. I fail to see why this should be
surprising or make the proof somehow defective. More than this cannot

be done by propositional argument.

—Hans-Hermann Hoppe
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Foreword

'The question as to what is justice and what constitutes a just society is
as old as philosophy itself. Indeed, it arises in everyday life even long
before any systematic philosophizing is to begin.

All throughout intellectual history, one prominent answer to this
question has been to say that it is “might” that makes “right.” Or more
specifically: that what is right or wrong, just or unjust, is unilaterally
decreed by a State qua territorial monopolist of violence. The self-con-
tradictory nature of this “decisionist” position, i.e. of “legal positivism,”
comes to light once we ask its proponents for a reason or evidence as to
why we should believe the proposition that “might makes right” to be
true and correct. By virtue of providing any such reason or evidence,
however, and thus seeking—ultimately—unanimous agreement regard-
ing the validity of the proposition in question, any such proponent
implicitly acknowledges the presence of other reasonable and sensible
persons and, importantly, that the question of right or wrong, true or
not-true, then, is not a matter of “might” or “fiat,” but a question to be
decided on the basis of common reason and experience instead. Yet
reason and experience demonstrate, contrary to the proponent’s initial
claim, that “might does nof make right.” That “might is might” and
“right is right,” but “no might can ever make a right.”

Aside from the decisionism championed by legal positivists, the
most prominent answer in modern times to the question under con-
sideration, then, has come from so-called social-contracts theorists.

xi
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According to them, what is just or not is determined by the terms of
a contract concluded and agreed upon by all members of a society. —
Yet this solution opens more questions than it answers and ends in a
tangle of confusion. For one, no such contract has ever been concluded
anywhere. Yet in the absence of any such contract, would people still
be able to distinguish between right and wrong? Obviously, one would
think so, because otherwise they would not even be able to rightfully
conclude a—indeed any—valid contract. Put differently: there first
must be a contractor—a person—and then there must be something
rightfully owned and to be contracted by this person—private or per-
sonal property—before there can ever be a valid contractual agreement.
Thus, personhood and private property logically—or more precisely:
praxeologically—precede contracts and contractual agreements; and
hence, trying to construct a theory of justice on the foundation of
contracts is a fundamental praxeological error.

Moreover, with personhood and private property as the praxeolog-
ical foundation of contracts, then, any universal, all-encompassing and
-including social contract as imagined by social-contract theorists is
impossible. Rather: on this basis, all contracts are contracts between
identifiable and enumerable persons and concerning identifiable and
enumerable things or matters. No contract can bind anyone other than
the actual contractors, and no contract can concern things or matters
other than those specified in the contract. Accordingly: Real persons
with their various real, separate and exclusive properties simply can-
not—praxeologically cannot—conclude a contract as fancied by social
contract theorists.

For such a contract to be conceivable, a “new person” must be
invented. A fictitious person, that can do what no real person can! This
“new person,” invented for the purpose by social contract theorists, then,
is invariably some wildly unrealistic, severely “dis-embodied” enti-
ty, i.e., a person without any bodily needs or appetites; “pure” reason, if
you will, freed from all constraints of time and place. — The theorists
then ask what arrangement of the world such persons would agree on
as just. And they then spin out an answer as to what they believe this
agreement between such entities to be, and why. — Any such answer,
however, whatever it may be, is always arbitrary, because the only thing
that can possibly be known about fictitious people and an agreement
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among them is whatever has already been invested in such beings from
the very outset, per assumption. Indeed, as John Rawls, the most cele-
brated modern social contract theorist, has admitted with captivating
frankness, he had simply “define(d) the original position [of fictitious
people placed behind a ‘veil of ignorance, HHH] so that we get the de-
sired solution.” While the results that Rawls gets from his assumptions
concerning the original position agree largely with the political views of
the social democratic left, other social contract theorists, with different
assumptions about the original meeting-of-the-minds, such as James
M. Buchanan and his fictitious constructs of “conceptual contracts” and
“quasi-unanimity,” for instance, have proposed answers more closely
associated with the political right. Still other theorists have presented
yet other results. Demonstrating, then, that the intellectual endeavors
of social contract theorists, however ambitious and sophisticated they
may appear, are ultimately no more than idle mental exercises: deriving
wildly unrealistic conclusions from wildly unrealistic assumptions, i.e.,
examples of “garbage-in-and-garbage-out.”

But there is another, more sinister aspect to the idea of a social
contract that comes to light once anyone of the various contractual
agreements as fancied by social contract theorists is actually put to the
test, implemented and enforced. Because implementing and enforcing
the terms of a contract that no real person had or could have agreed
on means, in effect, that all 7ea/ contracts between rea/ people are super-
seded and replaced by the terms of some alleged agreement among
fictitious people as the ultimate judge in matters of right and wrong.
The word “contract,” then, with its positive connotations, is used by
social contract theorists to advance a program that is actually destruc-
tive of all contracts. They declare non-contracts and non-agreements
to be contracts and agreements and contracts and agreements to be
non-contracts and non-agreements. — Thus, ultimately, social con-
tract theory turns out barely less arbitrary than the decisionism of legal
positivists. For its proponents, the question of right or wrong may not
be considered a matter of mere decree as for some strict positivists.
Instead, for them, it is the intuitions and fancies of some philosophers

1 John Rawls, 4 Theory of Justice, revised ed. (Cambridge, Mass.: Harvard University
Press, 1999), p. 122.
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that are supposed to do the job. But this is hardly less arbitrary, one
would think! And, of course, since no real person had or could have
agreed to any so-called social contract, its enforcement then always
requires an agency not itself founded on agreement and contract but
on disagreement, violence and coercion instead: a State. And just like
legal positivists, then, social contract theorists invariably turn out to be
statists, too, assigning and entrusting the role of the ultimate arbiter
of right and wrong to the State qua territorial monopolist of violence.

Another popular answer to the question under consideration is
that of utilitarianism. Utilitarians essentially contend that the very
rules that maximize or promise to maximize total social utility or bring
about the greatest happiness to the greatest number of people are and
should be considered just. Apart from other difficulties connected with
its consequentialism, however, this answer can be quickly dismissed as
fatally flawed for the simple reason that there exist no units of utility
or happiness, and hence, that any interpersonal comparison of utility
or happiness and any aggregation of individual utility or happiness to
“social utility” or “social happiness” must be considered impossible (or,
if still invoked, as entirely arbitrary).

With the answers of legal positivists, social contract theorists and
utilitarians all rejected as fundamentally flawed, however popular they
may be, the only remaining answer, then, comes from the old, pre-
modern intellectual tradition of natural law and natural rights. It is also
in this nowadays rather unfashionable intellectual tradition, broadly
conceived, that Stephan Kinsella’s here presented work must be placed.

Natural law and rights theorists contend that the principles of just
human conduct can be discovered from the study of human nature.
On the one hand, such study reveals that humans are endowed with
reason, as manifested by the indisputable fact that they can speak and
communicate with one another, from person to person, in a common
language. On the other hand, this study shows that humans are also
actors (and in combination then: reasonable actors). Speaking and com-
municating itself are purposeful activities directed at a goal. Yet even
if and when we are not speaking or communicating but do things
silently, we are still acting and cannot but act as long as we are not
asleep, comatose or dead.
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Further, this study also reveals the “deep structure” of human action,
i.e. what all actions of all humans have in common. Every individual
actor (and only individuals act!), whatever he does, pursues a goal or
end the attainment of which he considers more satisfying than the sat-
isfaction to be expected from acting difterently. Every actor is thereby
placed in a given environment, at a specific point in time and space,
with specific external surroundings of men and materials, and equipped
with his own nature-given bodily makeup and mental endowment; and
every action, then, whatever it may be, invariably aims to alter an actor’s
specific present situation to his personal advantage and greater satis-
faction. In any case, to reach his goals, whatever they may be, an actor
invariably must employ means. At a minimum, he must employ his own
physical body and brain (plus the body’s standing room) as means for
the attainment of some expected bodily or psychic gain, and he must
thereby use up some time that he also could have used difterently.

Generally, however, a person’s actions involve more than the pur-
poseful use of one’s physical body and mind. It involves also various
elements of the external world that, unlike a person’s own body, can
only be indirectly controlled by means of one’s directly controlled body.
Such elements of the external world that can be indirectly controlled
and manipulated by a person and that are recognized or believed by
an actor to be suitable for the attainment of his ends are called means.
Those elements of the external world beyond or believed to be beyond
human control on the other hand are referred to as external conditions
under which a person’s actions are to take place. The choice of means
employed by a person for the attainment of his ends is always a matter
of ideus, i.e. of reason and reasoning. An actor always chooses such an
allocation and arrangement of means that he believes to bring about
some desired result. The choice of means is validated by their result.
A person’s actions then are always guided by some ideas about cause
and effect: performing A, B and C will lead to X, Y and Z. But man
is not infallible and a person’s ideas concerning cause and effect or the
interconnectedness and regularity of events may be false, and a person’s
action based on these ideas then will lead to failure rather than the
anticipated success, inducing the person to learn, i.e. to revisit and pos-
sibly revise his original ideas.
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Given this insight into the general human condition, it becomes
immediately clear what a human ethic or a theory of justice worth its
salt must accomplish. It must give an answer to the question of what
am I and what is every other person permitted (or not permitted) to
do, right now and right here, wherever a person may find himself and
whatever his external surroundings of men and materials may be. More
specifically, what is a person permitted (or not permitted) to do in an
interaction with another person? And: what external entities is a person
permitted (or not permitted) to bring under his control to be used as
means toward his personal ends?

Because no person can ever szop acting, from his beginnings as
a person until his very end (except when asleep, comatose or dead), these
questions arise again and again, without end, for everyone, wherever and
whenever he may find himself and must act. Obviously, then, an answer
to pressing questions such as these cannot wait for the establishment
of the institution of a State, the conclusion of a contract (which would
actually have to presuppose a valid answer to these very questions in order
to make it a valid contract) or the arrival of some future consequences.
Instead, the answer must be discoverable and recognizable from the
very outset, from the first, immediate insight into the nature of man as
a reasonable actor. And indeed, this is so once the purpose, the ultimate
end, of all reason and reasoning is recognized and acknowledged. As
already noted, human reason is manifested in the indisputable fact that
one person can communicate with another person in a common language
(and different languages are inter-translatable). The purpose of speaking
and communicating with one another, then, even if and when expressing
one’s disagreement with another person’s say-so in meaningful words,
is to guide or coordinate the actions of different persons by words or
meaningful symbols alone. This endeavor may succeed and words help
guide or coordinate the actions of different persons to mutual satisfac-
tion. Or the endeavor may fail. But in any case, the goal of speaking and
communicating is always and invariably the same: to maintain peace
and seek peaceful cooperation or coexistence—and in reverse: to avoid
conflict, i.e., physical clashes or conflagrations of people that are destined
to result whenever and wherever two or more people pursue their own
different goals with the help of one and the same person’s body or one
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and the same indirectly controlled or controllable external means of
action at the same time.

The objective for a human ethic or a theory of justice, then, is the
discovery of such rules of human conduct that make it possible for a—
indeed, any—bodily person to act—indeed, to live his entire active
life—in a world made up of difterent people, a “given” external, material
environment, and various scarce—rivalrous, contestable or conflict-
able—material objects useable as means toward a person’s ends, without
ever running into physical clashes with anybody else.

Essentially, these rules have been known and recognized since eter-
nity. They consist of three principal components. First, personhood and
self~ownership: Each person owns—exclusively controls—his physical
body that only he and no one else can control directly (any control over
another person’s body, by contrast, is invariably an in-direct control, pre-
supposing the prior direct control of one’s own body). Otherwise, if
body-ownership were assigned to some indirect body-controller, conflict
would become unavoidable as the direct body-controller cannot give up
the direct control over his body as long as he is alive. Accordingly, any
physical interference with another person’s body must be consensual,
invited and agreed to by such a person, and any non-consensual interfer-
ence with his body constitutes an unjust and prohibited invasion.

Second, private property and original appropriation: Logically, what
is required to avoid all conflict regarding external material objects used
or usable as means of action, i.e. as goods, is clear: every good must
always and at all times be owned privately, i.e. controlled exclusively
by some specified person. The purposes of different actors then may
be as different as can be, and yet no conflict will arise so long as their
respective actions involve exclusively the use of their own private prop-
erty. And how can external objects become private property in the first
place without leading to conflict? To avoid conflict from the very start,
it is necessary that private property be founded through acts of origi-
nal appropriation, because only through actions, taking place in time
and space, can an objective—intersubjectively ascertainable—link be
established between a particular person and a particular object. And
only the first appropriator of a previously unappropriated thing can
acquire this thing as his property without conflict. For, by definition, as
the first appropriator he cannot have run into conflict with anyone else
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in appropriating the good in question, as everyone else appeared on
the scene only /ater. Otherwise, if exclusive control is assigned instead
to some late-comers, conflict is not avoided but contrary to the very
purpose of reason made unavoidable and permanent.

Third, exchange and contract: Other than per original appropriation,
property can only be acquired by means of a voluntary—mutually
agreed upon—exchange of property from some previous owner to some
later owner. This transfer of property from a prior to a later owner can
either take the form of a direct or “spot” exchange, which may be bi- or
multi-lateral as when someone’s apples are exchanged for another’s
oranges, or it may be unilateral as when a person makes a gift to some-
one else or when someone pays another person with his property now,
on the spot, in the expectation of some future services on the part of the
recipient. Or else the transfer of property can take the form of con-
tracts concerning not just present but in particular also prospective,
future-dated transfers of property titles. These contractual transfers of
property titles can be unconditional or conditional transfers, and they
too can involve bi- or multi-lateral as well as unilateral property transfers.
Any acquisition of property other than through original appropriation
or voluntary or contractual exchange and transfer from a previous to
a later owner is unjust and prohibited by reason. (Of course, in addition
to these normal property acquisition rules, property can also be trans-
terred from an aggressor to his victim as rectification for a previous
trespass committed.)

Drawing on the long, but in today’s world largely forgotten or neglected,
intellectual tradition of natural law and natural rights theory with its
three just briefly sketched principal components, then, the most elabo-
rate, systematic, rigorous and lucid presentation of a theory of justice up
until then had been developed in the course of the second half of the 20th
century by economist-philosopher Murray N. Rothbard, culminating
in his Ethics of Liberty, originally published in 1982. Unfortunately, but
not entirely surprisingly, however, his work was typically either com-
pletely ignored or else dismissed out of hand by the gatekeepers and
high priests of academia. The anarchist conclusions ultimately arrived at
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by Rothbard in his works appeared simply outlandish in an ideological
environment molded overwhelmingly by tax-funded intellectuals and
steeped to the hip in statism or ézatisme. Among academic big shots,
only Harvard philosopher Robert Nozick in his Anarchy, State and Uto-
pia acknowledged his intellectual debt to Rothbard and seriously tried
to refute his anarchist conclusions—but miserably failed.

While Rothbard’s work largely fell on deaf ears within academia,
then, it exerted considerable influence outside of it, in the public at
large. Indeed, through his work Rothbard became the founder of the
modern libertarian movement, attracting a sizable popular following
far exceeding that of any mainstream academic in numbers. As for
the further development of a natural-law and -rights based theory of
justice, however, this very success turned out to be a rather mixed
blessing. On the one hand, the movement inspired by Rothbard likely
helped dampen and slow down the popularity and growth of statism,
but it manifestly failed in halting or even reversing the long-run his-
torical trend toward ever increasing state power. On the other hand
(and that may well be one of the reasons for this failure), the larger
the movement grew in numbers, the greater also the confusion and the
number of intellectual errors spread and committed by its followers.
'The pure theory of justice as presented by Rothbard was increasingly
watered down, misunderstood, misinterpreted or downright falsified,
whether for short-run tactical gains, out of ignorance or plain cowardice.
As well, all too often sight was lost of the fundamentally important
distinction between the core, the foundational principles of a theory
on the one hand and its application to various peripheral—often far-
tetched or merely fictional—practical problems on the other; and far
too much effort and time, then, has been spent on debating peripheral
issues the solution of which may well be arguable, but which is of minor
importance in the larger scheme of things and helps distract public
attention and concentration away from those questions and issues that
truly matter and count.

In this situation, then, more than 40 years after the first publication
of Rothbard’s Ethics of Liberty and characterized by much practical dis-
appointment and increasing theoretical confusion, the publication of
Stephan Kinsella’s present work must be considered a most welcome
sign of renewed hope and new, refreshing intellectual inspiration.
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Indeed, with this work, that has been in the making for more than two
decades, Kinsella has produced no less than an intellectual landmark,
establishing himself as the leading legal theorist and the foremost
libertarian thinker of his generation. While following in Rothbard’s
footsteps, Kinsella’s work does not merely rehash what has been said or
written before. Rather, having absorbed as well all of the relevant litera-
ture that has appeared during the last few decades since Rothbard’s
passing, Kinsella in the following offers some fresh perspectives and an
innovative approach to the age-old quest for justice, and he adds several
highly significant refinements and improvements and some centrally
important new insights to the theories of personhood, property and
contract, most famously some radical criticism and rejection of the idea
of “intellectual property” and “intellectual property rights.”

Henceforth, then, all essential studies in the philosophy of law and
the field of legal theory will have to take full account of the theories and
criticisms expounded by Kinsella.

Hans-Hermann Hoppe
Istanbul, May 2023



Preface

'The issue of what property rights we have, or should have, what laws
are just and proper, has long confronted mankind, and continues to
be the subject of debate today. This book seeks to address these issues,
with an approach that keeps in mind the nature and reality of human
life—that we are purposeful human actors living in a world of scarcity
and facing the possibility of interpersonal conflict—and the purpose
of law and property norms: to enable us to live together, in society,
peacefully and cooperatively. The goal is to vindicate the private law as
developed in the decentralized systems of the Roman and common law,
with an emphasis on consistency, principle, and the inviolable rights of
the individual. In short, to argue for a private law system informed by
libertarian principles.

Thus, in these pages, I try to explain what libertarianism s, why
individual self-ownership and property rights are justified, how the
law ought to deal with criminals and tortfeasors, how property rights
should be understood so that errors such as intellectual property (IP),
taxes, and the drug war can be exposed, and, finally why a consistent
libertarianism implies that a stateless society, sometimes called anarchy,
offers the best hope for a free and just social order. I explore the nature
of law and legislation, and subject various aspects of positive law, as
well as other theories of law, including that of others libertarians, to
criticism and appraisal.

xxi
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‘These arguments are premised on the thesis that just law is anchored
in core principles of self-ownership plus ownership of external scarce
resources as governed by principles of original appropriation, contrac-
tual title transfer, and rectification. The developed legal system of an
advanced, free society is the detailed working out of the implications
and applications of these basic principles to various practical and recur-
ring situations in human interactions. This book looks from numerous
angles at why these principles are important and how adhering to them
consistently can help us achieve a freer society and adjudge the legiti-
macy of concrete laws and legal systems.

As to how this book came about: I've been intensely interested
in—some might say obsessed with—Ilibertarian ideas for over forty
years, since high school. It has become a life passion and an avocation
of sorts. A calling, though not a career.! After starting, as so many lib-
ertarians of my generation have, with the ideas of Ayn Rand,” I soon
discovered the work of Austrian economists and anarcho-libertarians,
such as Ludwig von Mises, Murray Rothbard, and Hans-Hermann
Hoppe, whose ideas are my greatest influence.

I started publishing on matters of libertarian theory in 1992, fresh
out of law school.’ I tried to use my knowledge of the law—both the
English common law and the Roman law, as embodied in the civil law
of most European countries and my own home state, Louisiana—and
Austrian economics and libertarian principles, to advance libertarian
theory where I thought I could contribute. I first wrote on rights and
punishment theory in the early 1990s (see chapters 5 and 22), and then
on related areas like legislation (chapter 13), contract and inalienability
theory (chapters 9 and 10), and so on. In 2001, I published “Against
Intellectual Property,” which was controversial and influential, so I've
become known by many libertarians primarily for my IP arguments.
As the essays in the current volume illustrate, however, IP is not my

1 See comments from Gary North about calling vs. career, mentioned in chapter 24.

2 Jerome Tuccille, Ir Usually Begins with Ayn Rand (Stein and Day, 1971). See also
chapters 1 and 25

3 Stephan Kinsella, “Estoppel: A New Justification for Individual Rights,” Reason Papers
No. 17 (Fall 1992): 61-74. See chapter 5.

4 Kinsella, “Against Intellectual Property,” first published in the Journal of Libertarian
Studies 15, no. 2 (Spring 2001): 1-53; later republished as a monograph by the Mises
Institute in 2008 and in an edition by Laissez-Faire books in 2012 (A4IP).
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sole area of interest. My interest in and passion for libertarian ideas has
always been driven by my love of philosophy, truth, justice, logic, con-
sistency, and economics. This book includes several chapters on IP but
also covers other aspects of libertarian legal theory, such as rights theory
and others noted above.

By 2010 or so, most of the theory-laden articles that became the
chapters in this book had been published, so around that time I thought
of collecting some of these articles in a single book, since they covered a
large and complementary number of interrelated topics, such as rights
and punishment theory, contract theory, causation and responsibility,
intellectual property, anarchy, legislation, and so on. But I kept putting
the project oft. I felt I was missing some material that should be in such
a book, such as a general overview of libertarianism itself, and an update
of the intellectual property material I had initially published in 2001.
I eventually wrote these articles (now chapters 2,14, and 15), so I felt it
was time to finally assemble and complete this book.

The twenty-five chapters are based on articles published over an
almost thirty-year period, from 1994 to 2022, with one chapter (15)
being formally published for the first time here (2023). I decided to
omit some articles I had published before, as they are a bit too focused
on American-specific issues like the US Constitution, federalism, and
so on, and also for space reasons.’ I also did not include any purely legal
publications—those related to my vocation, not my avocation—such
as those found at my legal website www.Kinsellal.aw.com. I included
only writing having to do with libertarian issues.

Most of these articles were published in scholarly journals or in
online publications. A few chapters are more conversational in tone, as
they were based on interviews or transcripts of speeches (e.g. chapters

5 For example I considered including, but ultimately decided against, articles such as:
Patrick Tinsley, Stephan Kinsella & Walter Block, “In Defense of Evidence and Against
the Exclusionary Rule: A Libertarian Approach,” Southern U. L. Rev. 32 no. 1 (2004): 63-80;
Kinsella, “A Libertarian Defense of Kelo and Limited Federal Power,” LewRockwell.com
(June 27, 2005); idem, “Supreme Confusion, Or, A Libertarian Defense of Affirmative
Action,” LewRockwell.com (July 4,2003); Walter Block, Stephan Kinsella & Hans-Hermann
Hoppe, “The Second Paradox of Blackmail,” Bus. Ethics Q. 10, no. 3 (July 2000): 593-622;
Wialter Block, Roy Whitehead & N. Stephan Kinsella, “The Duty to Defend Advertising
Injuries Caused by Junk Faxes: An Analysis of Privacy, Spam, Detection and Blackmail,”
Whittier L. Rev.27,no. 4 (2006): 925-49.
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17 and 23-25). Even with these, I have added extensive references and
cross-references where appropriate.

I divided the book into six sections. Part I—Libertarianism covers
my own introduction to libertarianism, an overview of libertarianism,
and my take on anarchism. Part II—Rights concerns arguments for
self-ownership, property rights, and punishment theory. Part III—
Libertarian Legal Theory has chapters building on the theory in pre-
vious chapters to apply to various laws and libertarian issues, like
causation and responsibility (chapter 8), contract and inalienability
theory (chapters 9-11), and a long chapter on the pitfalls of legislation
as a way of making law (chapter 13) (I probably should have turned
this one into a PhD dissertation...).

Part IV—Intellectual Property contains a chapter presenting the
basic case against IP (chapter 14), basically a streamlined and some-
what updated version of AIP, followed by chapter 15, which summarizes
other IP arguments and issues that I wrote and spoke on after AIP.
I also include some of my discussion with, and commentary on the
views of, my pro-IP libertarian friend, the late J. Neil Schulman, and
a piece on the nature of scarce and nonscarce goods, which is relevant
to the IP issue.

Part V—Reviews contains four book reviews or review essays pro-
viding libertarian commentary on various books on law or political
philosophy. Finally, Part VI—Interviews & Speeches is less formal
and contains two interviews and a speech assessing the last five or six
decades of the libertarian movement

For those who want to skip the_ more extraneons material and focus
on_the core libertarian rhem'y (‘hqpferg; 1 recommend (‘hnpfﬁrs 2-12,
14-15, and 18.

I have revised all the material in the book, which was required
since many of the original articles used different citation formats and
also because some of my thinking and terminology has changed over
the years. Several chapters are significantly revised or expanded, which
in a few cases led to very long footnotes, since it would have been too
disruptive to rewrite the article to integrate the extra commentary into
the text; in some cases I moved very long footnotes to an appendix.

Although the chapters were all written separately and at different
times over three decades, many of them build on (or anticipated) others.


nskinsella
Cross-Out


Preface | xxv

For example, in chapter 10, originally published 1998-99, I outlined
a sketch of a view of contracts, inalienability, and so on (note 48), and
wrote “Elaboration of these ideas will have to await a subsequent ar-
ticle.” I did so in 2003, in the article which became chapter 9. Thus,
I was able to piece together several articles in a fairly systematic form
since they either built on or anticipated each other and were written
to be consistent with each other and all flowing from the same core
principles and reasoning.

I have added extensive cross-references pointing to related dis-
cussion in other chapters. There is a bit of redundancy in some of
the chapters since they were published independently. However, it is
my view that the repetition that does exist in some articles can help
reinforce a given argument or idea or show it from a different angle.

In one case I now disagree with something I originally wrote;
I retained the original text and added an explanatory note (chapter
13, Part II1.C). And in chapter 9 (Part II1.C), I note that, regarding
my earlier criticism of Rothbard’s argument for inalienability: “I now
think it is possible that his approach is more compatible with my own
than I originally realized.” But otherwise, I today still stand by most of
the original content of those articles, in terms of substance. However,
as noted several places in the text, I often now use terminology some-
what difterently, e.g., the term szaze instead of government; rivalrous or
‘conflictable” instead of scarce; using the word property to refer to the
relation between humans with respect to owned resources, instead of
referring to the owned resource itself, and so on. I have in some cases
updated the text to my current, preferred usage, but not always since
it would have been too drastic and tedious.

I have also included a table of contents for some of the chapters
where I thought it would be useful. And as noted above, in several
chapters I moved very long footnotes to an appendix.

I have tried to conform references to a more or less uniform cita-
tion style of my own preference (a modified version of Chicago style),
although my main goal was to simply provide sufficient information for
the reader to locate the cited work, not to conform to some arbitrary
format (and also not to obsess over consistency). In this, I am influenced
by the citation policy of the second incarnation of the legal journal
The Greenbag: “Citations should be accurate, complete, and unobtrusive.
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Familiar sources need no citation. Authors may use whatever citation
form they prefer; we will make changes only to keep footnotes from
looking like goulash.”

I have also included hyperlinks for online versions of cited material
where possible. If we lived in a copyright-free world, everything would
be online and readers could easily find any cited work with a search.
Alas. For my own work that I reference, since it is mostly available
on my own website, I provide an initial hyperlink in the title but do
not type out the URL in the text. Almost all of my work referenced
in the text can be found at www.StephanKinsella.com/publications,
www.StephanKinsella.com/Iffs, or www.c4sif.org. I have liberally used
permalinks via www.perma.cc in cases where I suspected future possi-
ble linkrot or where the original URL is overlong.

I debated various titles for this work. Titles like Freedom and the
Law and Liberty and Law were already taken.” I considered at one time
calling this work 7he Ethics of Action, as an amalgamation and nod to
similar titles by other authors® and to evoke a recurring theme in my
writing: an exploration of the ethics that guide action and of ethics
implied by certain classes of action (see the argumentation ethics and
estoppel theory of rights I advance in chapters 5 and 6). But in the
end, this seemed too inscrutable and only applicable to a small part of
this booK’s content, so for years I planned on using the title Law in a
Libertarian World: Legal Foundations of a Free Society. In the end, some
trusted colleagues urged me to drop the main title and use the subtitle
instead. I have.

'The length of the book turned out to be larger than expected, but
I have chosen to publish this book as one volume instead of breaking

6 See Kinsella, “Cool Footnote Policy,” StephanKinsella.com (June 14,2002).

7 Bruno Leoni, Freedom and the Law (Indianapolis: Liberty Fund, expanded 3d. ed. 1991
[1961]; https://olllibertyfund.org/title/kemp-freedom-and-the-law-1f-ed); Giovanni
Sartori, Liberty and Law (Menlo Park, Ca.: Institute for Humane Studies, 1976).

8 Such as: Murray N. Rothbard, 7be Ezhics of Liberty (New York: New York University
Press, 1998); idem, The Logic of Action (Edward Elgar, 1997); Michael Polanyi, Tbe Logic of
Liberty (Chicago: University of Chicago Press, 1980); G.B. Madison, Zhe Logic of Liberty
(New York: Greenwood Press, 1986); and others such as James M. Buchanan, 7he Limits
of Liberty: Between Anarchy and Leviathan,vol. 7 in The Collected Works of James M. Buchan-
an (Indianapolis: Liberty Fund, 2000 [1975]). Interestingly, Jan Narveson’s excellent Zhe
Libertarian Idea (Philadelphia: Temple University Press, 1988) is part of the “Ethics and
Action” series edited by Tom Regan. I mention this in chapter 8, at n.11.
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it into two. I think this will be easier for the reader, given the extensive
cross-references between chapters, and should make for a lower cost.
My goal was never sales. It was only to help advance libertarian theory
by making these thoughts accessible to whoever might be interested
now or in the future. Thus, in addition to print (both hard and softcover)
and ebook versions for sale on major platforms, I am of course posting
a free digital version online at www.StephanKinsella.com/lffs, and
with a Creative Commons Zero license. Anyone is free to republish
this work, or translate it, or make audio versions, without asking my
permission.

I have published in the past with various publishing houses, such
as the Mises Institute, Oceana Publications, Oxford University Press,
and so on, but for this book I have decided to self publish, under my
own imprint, Papinian Press (www.PapinianPress.com), for a variety of
reasons. First, my own procrastination has delayed this project for over
a decade, so I was reluctant to add yet another year to this project by
engaging a normal publisher. Second, I saw no benefit to using a main-
stream publisher. I do not need their delays or “helpful suggestions,”
which would no doubt urge me to water down my arguments or make
them more mainstream. No, thank you. And I have no career or aca-
demic ambitions to burnish by using a prestigious press. Also, I wanted
freedom to release this book totally open source, free of any copyright
restrictions, and to post free online versions, which most publishers
would balk at. I'm frankly tired of the dinosaur legacy publishing
industry. Finally, I may use the Papinian Press imprint for future book
projects, so am glad to use this book to kick it off.

'The imprint, by the way, is named after the third-century Roman
jurist Papinian (Aemilius Papinianus), who also adorned the advertise-
ment for my 2011 Mises Academy course on libertarian legal theory.’
'The reason I admire Papinian, in addition to his being a great jurist:

Papinian is said to have been put to death for refusing to compose a
justification of Caracalla’s murder of his brother and co-Emperor, Geta,

9 See www.PapinianPress.com and Kinsella, “KO1.018 | “Libertarian Legal Theory:
Property, Conflict, and Society: Lecture 1: Libertarian Basics: Rights and Law” (Mises
Academy, 2011),” Kinsella on Liberty Podcast (Feb. 20, 2013).
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declaring, so the story goes, that “it is easier to commit murder than to
justify it.”"°

Papinian bravely chose death in the name of justice; and his formulation
“it is easier to commit murder than to justify it” brilliantly encapsulates the
distinction between committing an action and normatively justifying the
action. It emphasizes the importance of justifying interpersonal vio-
lence, and the difference between description and prescription, between
fact and value, between is and ought—insights which play a crucial role
in my own defenses of rights (see chapters 5-7).

Although this book is written in English, many of the articles from
which it derives have been translated into other languages, and some
have audio versions available. They are online at www.StephanKinsella.
com/translations and www.StephanKinsella.com/media.

I refer readers to www.StephanKinsella.com/Iffs for errata, links to
my own publications referenced in the book, and for supplementary

material.
It is my hope that readers and future scholars will benefit from the
arguments offered in these pages.

Stephan Kinsella
Houston, June 2023

10 Barry Nicholas, An Introduction to Roman Law, rev. ed. (Oxford University Press,
1962), p. 30 n.2; see also chapter 5, n.1.
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What Libertarianism Is

Originally published in Property, Freedom. and Society: Essays in Honor
of Hans-Hermann Hoppe (Guido Hillsmann & Stephan Kinsella, eds.,
Mises Institute, 2009). The original author’s note thanked “fellow Hoppe
aficionados Juan Fernando Carpio, Paul Edwards, Gil Guillory,
Manuel Lora, and Patrick Tinsley for helpful comments.”

PROPERTY, RIGHTS, AND LIBERTY

Libertarians tend to agree on a wide array of policies and principles.
Nonetheless it is not easy to find consensus on what libertarianism’s de-
fining characteristic is, or on what distinguishes it from other political
theories and systems.

Various formulations abound. It is said that libertarianism is about:
individual rights; property rights;' the free market; capitalism; justice;

1 Although the term “private property rights” is widely used, property rights are in a
sense necessarily public, since the borders or boundaries of property must be publicly visible
so that non-owners can avoid trespass. For more on this aspect of property borders, see
Hans-Hermann Hoppe, 4 Theory of Socialism and Capitalism. Fconomics, Politics, and Ethics
(Auburn, Ala.: Mises Institute, 2010; www.hanshoppe.com/tsc), pp. 167-68; “A Libertarian
Theory of Contract: Title Transfer, Binding Promises, and Inalienability” (ch. 9), at n.38;
“Law and Intellectual Property in a Stateless Society” (ch. 14), Part II.C, note 7 and accom-
panying text, text at notes 24-25, and Part IIL.B; Stephan Kinsella, Against Intellectual
Property (Auburn, Ala.: Mises Institute, 2008), pp. 30-31, 49; “Selling Does Not Imply
Ownership, and Vice-Versa: A Dissection” (ch. 11), text at n.24. See also idem, “How To
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the nonaggression principle. Not all these will do, however. Capitalism
and the free market describe the catallactic conditions that arise or are
permitted in a libertarian society, but do not encompass other aspects
of libertarianism. And individual rights, justice, and aggression collapse
into property rights. As Murray Rothbard explained, individual rights
are property rights.” And justice is just giving someone his due—which,
again, depends on what his rights are.’

'The nonaggression principle is also dependent on property rights,
since what aggression is depends on what our (property) rights are. If
you hit me, it is aggression decause 1 have a property right in my body.
It I take from you the apple you possess, this is trespass, aggression,
only because you own the apple. One cannot identify an act of aggres-
sion without implicitly assigning a corresponding property right to
the victim.*

Think About Property (2019),” StephanKinsella.com (April 25,2021); and Randy E. Barnett,
“A Consent Theory of Contract,” Colum. L. Rev. 86 (1986; www.randybarnett.com/pre-
2000): 269-321, at 291, 303.

2 Murray N. Rothbard, “Human Rights’as Property Rights,”in The Ethics of Liberty (New

York: New York University Press, 1998; https://mises.org/library/human-rights-property-
rights); idem, For a New Liberty, 2d ed. (Auburn, Ala.: Mises Institute, 2006; https://mises.

org/library/new-liberty-libertarian-manifesto), p. 42 e# pass. See also “Against Intellectual
Property After Twenty Years: Looking Back and Looking Forward” (ch. 15), Part IV.B.

3 “Justice is the constant and perpetual wish to render every one his due.... The maxims
of law are these: to live honestly, to hurt no one, to give every one his due.” J.A.C. Thomas,
ed., The Institutes of Justinian: Text, Translation, and Commentary, J.A.C. Thomas, trans.
(Amsterdam: North-Holland Publishing Company, 1975).

4 The standard libertarian litany is that the nonaggression principle (the NAP; sometimes
also called the nonaggression axiom by libertarians, in an idiosyncratic usage of the term
“axiom,” no doubt inspired by Ayn Rand’s idiosyncratic use of the term axiom) prohibits the
initiation of force against the person or property of someone else—or threats thereof, or fraud.
Some libertarians or libertarian critics argue that trespass to owned resources, fraud, and
threats do not quite fit into the NAP because these things are not actually “aggression,” as
the term is properly understood. (See, e.g., the criticisms of libertarianism for being unable
to explain why fraud may be prohibited, by James Child and Benjamin Ferguson, as discussed
in “A Libertarian Theory of Contract” (ch. 9), Part III.LE. The NAP in a literal sense prohibits
hitting or using someone’s body (“aggression”) without their permission, which implies self-
or body-ownership. Thus, the NAP implies self-ownership, and vice-versa. They are merely
different ways of expressing the same view: owning one’s body implies that aggression
against it is impermissible; the prohibition against aggression implies self/body-ownership.
(See also “On Libertarian Legal Theory, Self-Ownership and Drug Laws” (ch. 23).)

The rationale for body-ownership, however, is extended by libertarians to develop similar
property rights in external resources; and also to prohibit threats and fraud. (See ibid.)
Thus, in my view, the term “nonaggression principle” is an acceptable shorthand for basic
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So, as descriptive terms for our political philosophy, capitalism
and the free market are too narrow, and justice, individual rights, and
aggression all boil down to, or are defined in terms of, property rights.

What of property rights, then? Is this what differentiates liber-
tarianism from other political philosophies—that we favor property
rights, and all others do not? Surely such a claim is untenable. After all,
a property right is simply the exc/usive right to control a scarce resource—
what I often refer to now as conflictable resources.” Property rights
specify which persons own—have the right to control—various scarce
resources in a given region or jurisdiction. Yet everyone and every
political theory advances some theory of property. None of the various
forms of socialism deny property rights; each socialism will specify an
owner for every scarce resource.’ If the state nationalizes an industry, it
is asserting ownership of these means of production. If the state taxes
you, it is implicitly asserting ownership of the funds taken. If my land
is transferred to a private developer by eminent domain statutes, the
developer is now the owner. If the law allows a recipient of racial dis-

crimination to sue his employer for a sum of money—he is the (new)

libertarian property rights principles—self-ownership plus ownership of external resources
based on original appropriation, and fraud and threats—as long as it is kept in mind that in
literal terms it refers to body-ownership and that the other property rights are extensions
of and based on this primary property right. See also Kinsella, “Aggression and Proper-
ty Rights Plank in the Libertarian Party Platform,” StephanKinsella.com (May 30, 2022);
idem, “KO1.259 | “How To Think About Property”, New Hampshire Liberty Forum 2019,”
Kinsella on Liberty Podcast (Feb. 9, 2019); “On Libertarian Legal Theory, Self-Ownership
and Drug Laws” (ch. 23); “Libertarianism After Fifty Years: What Have We Learned?” (ch.
25); Kinsella, “KOI1.229 | Ernie Hancock Show: IP Debate with Alan Korwin,” Kinsella
on Liberty Podcast (Nov. 16,2017); idem, “KOL161 | Argumentation Ethics, Estoppel, and
Libertarian Rights: Adam Smith Forum, Moscow (2014),” Kinsella on Liberty Podcast (Nov.
7,2014).

5 In revising this chapter, this footnote grew to unmanageable length. I have placed the
relevant commentary in Appendix I, below.

6 For a systematic analysis of various forms of socialism, from Socialism Russian-Style,
Socialism Social-Democratic Style, the Socialism of Conservatism, the Socialism of Social
Engineering, see Hoppe, 4 Theory of Socialism and Capitalism, chaps. 3-6. Recognizing the
common elements of various forms of socialism and their distinction from libertarianism
(capitalism), Hoppe incisively defines socialism as “an institutionalized interference with
or aggression against private property and private property claims.” Ibid., p. 2. See also the
quote from Hoppe in note 14, below.
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owner of the money.” If the state conscripts someone, or imprisons
them as the penalty for refusing to serve in the military, or for failure
to pay taxes, or for using illegal narcotics, then the state is claiming
legal ownership of the person’s body.

Protection of and respect for property rights is thus not unique to
libertarianism. Every legal system defines and enforces some property
rights system. What is distinctive about libertarianism is its particular
property assignment rules—its view as to who is the owner of each contest-
able, conflictable resource, and how to determine this.

LIBERTARIAN PROPERTY RIGHTS

A system of property rights assigns a particular owner to every scarce
(conflictable) resource.® These resources obviously include natural
resources such as land, fruits of trees, and so on. Objects found in na-
ture are not the only scarce resources, however. Each human actor has,
controls, and is identified and associated with a unique human body,
which is also a scarce resource.” Both human bodies and non-human

7 Even the private thief, by taking your watch, is implicitly acting on the maxim that 4e
has the right to control it—that he is its owner. He does not deny property rights—he simply
differs from the libertarian as to who the owner is. In fact, as Adam Smith observed: “If
there is any society among robbers and murderers, they must at least, according to the trite
observation, abstain from robbing and murdering one another.” Adam Smith, 75e Theory of
Moral Sentiments (Indianapolis: Liberty Fund, [1759] 1982), IT.I1.3.

8 As Hoppe points out in the Foreword, regarding the principle of “private property and
original appropriation: Logically, what is required to avoid all conflict regarding external
material objects used or usable as means of action, i.e. as goods, is clear: every good must
always and at all times be owned privately, i.e. controlled exclusively by some specified
person.”

Note also that it is on/y scarce (conflictable) things that can be owned, that is, be the
subject of property rights. For example, as noted in the section “IP Rights as Negative
Easements” in “Against Intellectual Property After Twenty Years” (ch. 15), information or
knowledge (recipes, in general), as a non-scarce, non-conflictable thing, cannot be owned,;
any law purporting to assign property rights in such things is just a disguised reassignment
of property rights in existing conflictable resources (money, factories, printing presses, etc).

9 As Hoppe observes, even in a paradise with a superabundance of goods:

every person’s physical body would still be a scarce resource and thus the need for
the establishment of property rules, i.e., rules regarding people’s bodies, would ex-
ist. One is not used to thinking of one’s own body in terms of a scarce good, but in
imagining the most ideal situation one could ever hope for, the Garden of Eden, it



What Libertarianism Is | 15

scarce resources are desired for use as means by actors in the pursuit of
various goals."

Accordingly, any political or legal system must assign ownership
rights in human bodies as well as in external things.

'The libertarian view is that individual rights—property rights—are
assigned according to a few simple principles: se/f~ownership, in the case
of human bodies; and, in the case of previously-unowned external
things (conflictable resources), in accordance with principles of original
appropriation, contractual title transfer, and rectification." Let us discuss

becomes possible to realize that one’s body is indeed the prototype of a scarce good

for the use of which property rights, i.c., rights of exclusive ownership, somehow

have to be established, in order to avoid clashes.
Hoppe, A Theory of Socialism and Capitalism, pp. 8-9. See also Hans-Hermann Hoppe,
“Of Common, Public, and Private Property and the Rationale for Total Privatization,”
in Zhe Great Fiction: Property, Economy, Society, and the Politics of Decline (Second Expanded
Edition, Mises Institute, 2021; www.hanshoppe.com/tgf); Hans-Hermann Hoppe, “On
The Ethics of Argumentation,” Property and Freedom Podcast (episode 163; 2016; www.
PropertyAndFreedom.org); and “Causation and Aggression” (ch. 8) (discussing the use of
other humans’ bodies as means).

N.b.: correlating (not: equating) an actor’s “self” or person with his corporeal body is not
mystical or incoherent, as some (even soi-disant libertarian!) critics confusingly maintain,
any more than it is mystical to conceptually distinguish the mind from the brain. See “How
We Come to Own Ourselves” (ch. 4), at n.1 ef pass.

10 See “Causation and Aggression” (ch. 8).

11 As Narveson writes:

Robert Nozick has most usefully divided the space for principles on the subject of
property into three classes: (1) initial acquisition, that is, the acquisition of property
rights in external things from a previous condition in which they were unowned
by anyone in particular; (2) transfer, that is, the passing of property (that is to say,
property rights) from one rightholder to another; and (3) reczification, which is the
business of restoring just distributions of property when they have been upset by
admittedly unjust practices such as theft and fraud.
Jan Narveson, The Libertarian Idea, reissue ed. (Broadview Press, 2001), p. 69. See also
Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974), ch. 7, section I;
Roderick T. Long, “Why Libertarians Believe There is Only One Right,” C48S.0rg (April
7,2014; https://c4ss.org/content/25648) (“Libertarian property rights are, famously, gov-
erned by principles of justice in initial appropriation (mixing one’s labour with previously
unowned resources), justice in transfer (mutual consent), and justice in rectification (say,
restitution plus damages)”); and Gary Chartier, Anarchy and Legal Order: Law and Politics
for a Stateless Society (Cambridge University Press, 2013), at 64-65, ¢f seq., elaborating on
the “baseline possessory rules” corresponding to original appropriation and contractual
title transfer. Regarding transfers made for purposes of rectification, see ibid., chap. 5,
“Rectifying Injury,” esp. §I1.C.2, and “A Libertarian Theory of Punishment and Rights”
(ch.5), at Parts IV.B and IV.G.
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these in turn in the following sections. Note that in this chapter I aim
mostly to describe libertarian principles, not necessarily to justify
them; subsequent chapters provide further arguments in support of
these principles.

PROPERTY IN BODIES

Let us consider first the libertarian property assignment rules with
respect to human bodies, and the corresponding notion of aggression
as it pertains to bodies."

Libertarians often refer to the non-aggression principle, or NAP,
as their prime value. As Ayn Rand said, “So long as men desire to live
together, no man may initiate—do you hear me? No man may starr—
the use of physical force against others.”” Or, as Rothbard put it:

See also Kinsella, “The Limits of Libertarianism?: A Dissenting View,” StephanKinsella.com
(April 20, 2014); idem, “KOL1.345 | Kinsella's Libertarian “Constitution” or: State Consti-
tutions vs. the Libertarian Private Law Code (PorcFest 2021),” Kinsella on Liberty Podcast
(June 26,2021).

12 This issue is discussed in further detail in “How We Come to Own Ourselves” (ch. 4);
see also “A Libertarian Theory of Punishment and Rights” (ch. 5).

13 Ayn Rand, “Galt’s Speech,” in For the New Intellectual, quoted in “Physical Force” entry,
The Ayn Rand Lexicon: Objectivism from A to Z, Harry Binswanger, ed. (New York: New
American Library, 1986; https://perma.cc/L.4YA-96CC). Ironically, Objectivists often exco-
riate libertarians for having a “contextless” concept of aggression—that is, that “aggression” or
“rights”is meaningless unless these concepts are embedded in the larger philosophical frame-
work of Objectivism—despite Galt’s straightforward, physicalist definition of aggression as
the initiation of physical force against others. In “QO&A on Libertarianism,” The Ayn Rand
Lexicon (http://aynrandlexicon.com/ayn-rand-ideas/ari-q-and-a-on-libertarianism.html), for
example, (someone at) the Ayn Rand Institute writes:

The “libertarians,” in this usage of the term, plagiarize Ayn Rand’s non-initiation
of force principle and convert it into an axiom, denying the need for and relevance
of philosophical fundamentals—not only the underlying ethics, but also the un-
derlying metaphysics and epistemology.... libertarianism declares that the value
of liberty and the evil of initiating force are self-evident primaries, needing no
justification or even explanation—leaving undefined such key concepts as “liber-
ty,” “force,” “justice,” “good,” and “evil.” It claims compatibility with all views in
metaphysics, epistemology, and ethics—even subjectivism, mysticism, skepticism,
altruism, and nihilism—substituting “hate the state” for intellectual content.
See also Peter Schwartz, “Libertarianism: The Perversion of Liberty,” in Ayn Rand, 7%e
Voice of Reason: Essays in Objectivist Thought (Meridian, 1990) and the “Libertarians” entry
in The Ayn Rand Lexicon (http://aynrandlexicon.com/).
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'The libertarian creed rests upon one central axiom: that no man or group
of men may aggress against the person or property of anyone else. This
may be called the “nonaggression axiom.” “Aggression” is defined as the
initiation of the use or threat of physical violence against the person
or property of anyone else. Aggression is therefore synonymous with

invasion.™

But as noted above, Rand own’s formulation in support of the NAP—“no man may
initiate—do you hear me? No man may szar~—the use of physical force against others”™—
relies on rudimentary concepts like physical force and the initiation thereof, which do not
really require much explanation; rather, her theory builds on these fairly uncontroversial
concepts. Just as her theory can use these basic concepts as building blocks, libertarians
can coherently use these principles in articulating what we oppose, without lapsing into
subjectivism, nihilism, etc. People can communicate with language without adopting the
whole of Objectivism, after all. See also Walter Block’s response to Schwartz: “Libertar-
ianism vs. Objectivism: A Response to Peter Schwartz,” Reason Papers No. 26 (Summer
2003; https://reasonpapers.com/archives/): 39-62.

14 Rothbard, For a New Liberty, p. 23. See also idem, “Property and Criminality,”in idem,
The Ethics of Liberty: “The fundamental axiom of libertarian theory is that each person must
be a self-owner, and that no one has the right to interfere with such self-ownership” (p. 60),
and “What ... aggressive violence means is that one man invades the property of another
without the victim’s consent. The invasion may be against a man’s property in his person
(as in the case of bodily assault), or against his property in tangible goods (as in robbery or
trespass)” (p. 45). Hoppe writes:

If ... an action is performed that uninvitedly invades or changes the physical integ-
rity of another person’s body and puts this body to a use that is not to this very
person’s own liking, this action ... is called aggression.... Next to the concept of
action, property is the most basic category in the social sciences. As a matter of fact,
all other concepts to be introduced in this chapter—aggression, contract, capital-
ism and socialism—are definable in terms of property: aggression being aggression
against property, confract being a nonaggressive relationship between property
owners, socialism being an institutionalized policy of aggression against property,
and capitalism being an institutionalized policy of the recognition of property and
contractualism.
Hoppe, 4 Theory of Socialism and Capitalism, pp. 22, 18.

In earlier years of the modern libertarian movement (see “Libertarianism After Fifty
Years: What Have We Learned?” (ch. 25); Kinsella, “Foreword,” in Chase Rachels, 4 Spon-
taneous Order: The Capitalist Case For A Stateless Society (2015; https://archive.org/details/
ASpontaneousOrder0)), what most libertarians now refer to as the non-aggression principle
was sometimes called the non-aggression axiom, probably because of Rand’s somewhat
idiosyncratic use of the term axiom in her philosophy. See “Axioms” entry The Ayn Rand
Lexicon (http://aynrandlexicon.com/lexicon/axioms.html). Rothbard himself, who was
initially heavily influenced by Rand, sometimes uses this phraseology, as can be seen in
the passages quoted above. Not all libertarians believe the NAP is “axiomatic” in Rand’s
sense—a proposition that is self-evidently true because its denial results in contradic-
tion—but all consistent and coherent libertarians oppose the legitimacy of aggression, for
whatever reasons, and thus favor the non-aggression principle (i.e., self-ownership), at least
to a large extent.
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In other words, libertarians maintain that the only way to vio-
late rights is by initiating force—that is, by committing aggression.
(Libertarianism also holds that, while the initiation of force against
another person’s body is impermissible, force used in response to aggres-
sion—such as defensive, restitutive, or retaliatory/punitive force—is
justified.”) Now in the case of the body, it is clear what aggression is:
invading the borders of someone’s body, commonly called battery, or,
more generally, using the body of another without his or her consent." The
very notion of interpersonal aggression presupposes property rights in
bodies—more particularly, that each person is, at least prima facie, the
owner of his own body."”

Non-libertarian political philosophies have a different view. In
these systems, each person has some limited rights in his own body;,
but not complete or exclusive rights. Society or the state, purporting
to be society’s agent, has certain rights in each citizen’s body, too. This
partial slavery is implicit in state actions and laws such as taxation,
conscription, and drug prohibitions.” The libertarian says that each
person is the full owner of his body: he has the right to control his
body, to decide whether or not he ingests narcotics, joins an army,
pays taxes, and so on. Those various non-libertarians who endorse any
such state prohibitions, however, necessarily maintain that the state,
or society, is at least a partial owner of the body of those subject to
such laws—or even a complete owner in the case of conscriptees or

15 See “A Libertarian Theory of Punishment and Rights” (ch. 5).

16 The following terms and formulations may be considered as roughly synonymous,
depending on context: aggression; initiation of force; trespass; invasion; unconsented to
(or uninvited) change in the physical integrity (or use, control or possession) of another
person’s body or property. See also Kinsella, “Aggression and Property Rights Plank in
the Libertarian Party Platform”; idem, “Hoppe on Property Rights in Physical Integrity
vs Value,” StephanKinsella.com (June 12,2011). For further discussion of how to define the
concept of “rights,” see “Dialogical Arguments for Libertarian Rights” (ch. 6), n.22 and
accompanying text, ef pass.

17 “Prima facie,” because some rights in one’s body are arguably forfeited or lost in certain
circumstances, e.g. when one commits a crime, thus authorizing the victim to at least use
defensive force against the body of the aggressor (implying the aggressor is to that extent
not the owner of his body). For more on this see “A Libertarian Theory of Contract” (ch.
9), Part II1.B; “Inalienability and Punishment: A Reply to George Smith” (ch. 10); and
“Knowledge, Calculation, Conflict, and Law” (ch. 19), at n.81 and accompanying text.

18 See Robert W. McGee, “The Body as Property Doctrine,” in Christoph Liitge, ed.,
Handbook of the Philosophical Foundations of Business Ethics (Springer, 2013).
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non-aggressor “criminals” incarcerated for life or executed. Libertari-
ans believe in se/f~ownership. Non-libertarians—statists—of all stripes
advocate some form of slavery.”

SELF-OWNERSHIP AND CONFLICT AVOIDANCE

Without property rights, there is always the possibility of conflict over
contestable resources. By assigning an owner to each resource, legal
systems make possible conflict-free use of resources by establishing
public, visible boundaries that non-owners can avoid. Libertarianism
does not endorse just any property assignment rule, however.” It favors
self~ownership over other-ownership (slavery).”

The libertarian seeks property assignment rules decause he values
or accepts various grundnorms such as justice, peace, prosperity, coop-
eration, conflict-avoidance, civilization.”? The libertarian view is that

19 Similarly, Hoppe argues:

There can be no socialism without a state, and as long as there is a state there is so-
cialism. The state, then, is the very institution that puts socialism into action; and as
socialism rests on aggressive violence directed against innocent victims, aggressive
violence is the nature of any state.

Hoppe, 4 Theory of Socialism and Capitalism, p. 177.

20 On the importance of the concept of scarcity and the possibility of conflict for the
emergence of property rules, see Hoppe, 4 Theory of Socialism and Capitalism, pp. 20-21,
160, et pass.; and the discussion thereof in Kinsella, “Thoughts on the Latecomer and
Homesteading Ideas; or, Why the Very Idea of ‘Ownership’ Implies that only Libertarian
Principles are Justifiable,” Mises Economics Blog (Aug. 15,2007).

21 See also “How We Come to Own Ourselves” (ch. 4).

22 “Grundnorm” was legal philosopher Hans Kelsen’s term for the hypothetical basic
norm or rule that serves as the basis or ultimate source for the legitimacy of a legal system.
See Hans Kelsen, General Theory of Law and State, Anders Wedberg, trans. (Cambridge,
Mass.: Harvard University Press, 1949). I employ this term to refer to the fundamental
norms presupposed by civilized people, e.g., in argumentative discourse, which in turn imply
libertarian norms.

That the libertarian grundnorms are, in fact, necessarily presupposed by all civilized people
to the extent they are civilized—during argumentative justification, that is—is shown by
Hoppe in his “argumentation ethics” defense of libertarian rights. See Hoppe, 4 Theory of
Socialism and Capitalism, chap. 7; “Dialogical Arguments for Libertarian Rights” (ch. 6);
and “Defending Argumentation Ethics” (ch. 7).

For discussion of why people (to one extent or the other) do value these underlying
norms, see Kinsella, “The Division of Labor as the Source of Grundnorms and Rights,”
Mises Economics Blog (April 24,2009), and idem, “Empathy and the Source of Rights,” Mises
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self-ownership is the only property assignment rule compatible with
these grundnorms; it is implied by them. As Professor Hoppe has shown,
the assignment of ownership to a given resource must not be random,
arbitrary, particularistic, or biased if it is to actually be a property norm
that can serve the function of conflict-avoidance.” Property title has
to be assigned to one of competing claimants based on “the existence
of an objective, intersubjectively ascertainable link between owner and
the” resource claimed.” In the case of one’s own body, it is the unique
relationship between a person and his body—+ais direct and immediate
control over his body, and the fact that, at least in some sense, a body is
a given person and vice versa—that constitutes the objective link suf-
ficient to give that person a claim to his body superior to typical third
party claimants.

Moreover, any outsider who claims another’s body cannot deny this
objective link and its special status, since the outsider also necessarily
presupposes this in his own case. This is so because in seeking domin-
ion over the other, in asserting ownership over the other’s body, he has

to presuppose his own ownership of his body, which demonstrates he

Economics Blog (Sept. 6, 2006). See also “A Libertarian Theory of Punishment and Rights”
(ch. 5), text at notes 3 and 77:
Civilized people are also concerned about justifying punishment. They want to
punish, but they also want to know that such punishment is justified. They want
to be able to punish legitimately—hence the interest in punishment theories....
Theories of punishment are concerned with justifying punishment, with offering
decent people who are reluctant to act immorally a reason why they may punish
others. This is useful, of course, for offering moral people guidance and assurance
that they may properly deal with those who seek to harm them.

23 See Hoppe, 4 Theory of Socialism and Capitalism, pp. 157-65. See also “A Libertarian
Theory of Punishment and Rights” (ch. 5), Parts III.C “Punishing Aggressive Behavior”
and III.D “Potential Defenses by the Aggressor”; “Defending Argumentation Ethics” (ch.
7); Kinsella, “The problem of particularistic ethics or, why everyone really has to admit the
validity of the universalizability principle,” StephanKinsella.com (Nov. 10, 2011); “How We
Come to Own Ourselves” (ch. 4), n.15; and “Dialogical Arguments for Libertarian Rights”
(ch. 6),n.43 and accompanying text.

24 Hoppe, A Theory of Socialism and Capitalism, p. 23. See also “Selling Does Not Imply
Ownership, and Vice-Versa: A Dissection” (ch. 11). For further discussion of the necessity of
objective property rules that can determine what resources may be used 7zow, without having
to wait for the approval of late-comers, see “How We Come To Own Ourselves” (ch. 4),n.14
and accompanying text.
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does place a certain significance on this link, at the same time that he
disregards the significance of the other’s link to his own body.”

Libertarianism realizes that only the self-ownership rule is uni-
versalizable and compatible with the goals of peace, cooperation, and
conflict avoidance. We recognize that each person is prima facie the
owner of his own body because, by virtue of his unique link to and
connection with his own body—his direct and immediate control
over it—he has a better claim to it than anyone else.

PROPERTY IN EXTERNAL THINGS

Libertarians apply similar reasoning in the case of other scarce re-
sources—namely, external objects in the world that, unlike bodies,
were at one point unowned. In the case of bodies, the idea of aggression
being impermissible immediately implies self-ownership. In the case
of external objects, however, we must identify who the owner s before
we can determine what constitutes aggression.

As in the case with bodies, humans need to be able to use exter-
nal objects as means to achieve various ends. Because these things are
scarce, there is also the potential for conflict. And as in the case with
bodies, libertarians favor assigning property rights so as to permit the
peaceful, conflict-free, productive use of such resources. As in the case
with bodies, then, property is assigned to the person with the best claim
or link to a given scarce resource—with the “best claim” standard based
on the goals of permitting peaceful, conflict-free human interaction
and use of resources.

Unlike human bodies, however, external objects are not parts of one’s
identity, are not directly controlled by one’s will—and, significantly, they
are initially unowned.”® Here, the libertarian realizes that the relevant

25 For elaboration on this point, see “How We Come To Own Ourselves” (ch. 4), the
sections “Direct Control” and “Summary”; “Defending Argumentation Ethics” (ch. 7);
“Law and Intellectual Property in a Stateless Society” (ch. 14), Part I1.C; Hoppe, 4 Theory
of Socialism and Capitalism, chaps. 1,2, and 7. See also the quote by Auberon Herbert and
the related citation to Rothbard in “How We Come to Own Ourselves” (ch. 4), n.7.

26 For further discussion of the difference between bodies and things homesteaded

for purposes of rights, see “A Libertarian Theory of Contract” (ch. 9), Part IIL.B; and
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objective link is original appropriation—the transformation or em-
bordering of a previously unowned resource, Lockean homesteading,
the first use or possession of the thing.” Under this approach, the first

“How We Come to Own Ourselves” (ch. 4). See also Kasper Lippert-Rasmussen, “Against
Self-Ownership: There are No Fact-Insensitive Ownership Rights Over One’s Body,”
Philosophy & Public Affairs 36, no. 1 (2008): 86-118, at 88—89 (footnotes omitted):
[Rlight- and left-libertarians ... agree that:
The Asymmetry Thesis: Ownership of external resources is intrinsically
different, morally, from ownership of one’s mind and body.
For example, each person enters the world owning himself or herself, but own-
ership of external resources is acquired through personal exercise of the moral
power to acquire such ownership.
NozicK’s subscription to the asymmetry thesis is evident in his admittedly rather
sketchy, but broadly Lockean, account of how one can become the owner of an un-
owned external object, for he offers no comparable account of how one can become
the owner—morally speaking—of one’s own—nonmorally speaking—mind and
body. Absent special circumstances, such as organ theft, one simply starts owning
oneself. Similarly, Otsuka thinks that ownership of external things is conditional
upon the satisfaction of an egalitarian proviso enjoining equal opportunities for
welfare; he assumes that ownership of oneself is not conditional in this sense.
Citing Robert Nozick, Anarchy, State, and Utopia (Oxford: Basil Blackwell, 1974), pp.
174-82 and Michael Otsuka, Libertarianism Without Inequality (Oxford: Oxford Univer-
sity Press, 2003), pp. 22-29.

See also Olle Torpman, “Mid-Libertarianism and the Utilitarian Proviso,” J. Value Inquiry

(Sept. 2,2021; https://philpapers.org/rec/ TORMAT-4), at §1.1 (last emphasis added):
Libertarianism’s most salient thesis concerns full moral self-ownership, accord-
ing to which every person has fundamental moral rights to anything that counts
as herself—including her body parts, organs, blood, eggs, sperms, stem cells,
thoughts, etc. We may call these personal resources. Most versions of libertarianism
also allow people to gain moral ownership over natural resources (i.e., non-per-
sonal resources)—such as land, minerals, water, air, etc. We may call these external
resources. While the rights to our personal resources are natural and thus in need of
no acquisition, the rights fo external resources must somehow be acquired. ..

Citing Eric Mack, “The Natural Right of Property,” Social Philosophy and Policy 27, no. 1

(2010): 53-78, at 54, and Bas van der Vossen, “What counts as original appropriation?,”

Politics, Philosophy & Economics 8, no. 4 (2009): 355-373, at 368.

27 “Original appropriation” is the broader concept for the acquisition of previously-
unowned scarce (conflictable) resources, including land or realty (immovables), while
“homesteading” is sometimes used as a subset of original appropriation that involves
immovables (land), such as a “homestead.” However, homesteading is often used more
generally and in this book I often use “homesteading” synonymously with original appro-
priation to refer to appropriation of any type of unowned, conflictable resource, whether
movable or immovable.

On the nature of appropriation of unowned scarce resources, see Hoppe’s and de Jasay’s
ideas quoted and discussed in Kinsella, “Thoughts on the Latecomer and Homesteading
Ideas,” and note 32, below. In particular, see Hoppe, 4 Theory of Socialism and Capitalism, pp.
24, 160-62, 169-71; and Anthony de Jasay, Against Politics: On Government, Anarchy, and
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(prior) user of a previously unowned thing has a prima facie better claim
than a second (later) claimant solely by virtue of his being earlier.

Why is appropriation the relevant link for determination of owner-
ship? First, keep in mind that the question with respect to such scarce
resources is: who is the resource’s owner? Recall that ownership is the
right to control, use, or possess,” while possession is aczual control—*“the
Jfactual authority that a person exercises over a corporeal thing.”” The
question is not who has physical possession; it is who has ownership.
Thus, asking who is the owner of a resource presupposes a distinction
between ownership and possession—between the right to control (or
exclude) (ownership, or property rights), and acfual control (possession;
economic dominion). And the answer has to take into account the na-
ture of previously-unowned things: to wit, that they must at some point
become owned by a first owner.

Order (London & New York: Routledge, 1997), pp. 158 et seq., 171 et seq., et pass. De Jasay is
also discussed extensively in “Review of Anthony de Jasay, Against Politics: On Government,
Anarchy, and Order” (ch. 20). De Jasay’s argument presupposes the value of justice, efficiency,
and order. Given these goals, he argues for three principles of politics: (1) if in doubt, abstain
from political action (pp. 147 et seq.); (2) the feasible is presumed free (pp. 158 et seq.); and (3)
let exclusion stand (pp. 171 et seq.). In connection with principle (3), “let exclusion stand,”
de Jasay offers insightful comments about the nature of homesteading or appropriation of
unowned goods. De Jasay equates property with its owner’s “excluding” others from using it,
for example by enclosing or fencing in immovable property (land) or finding or creating (and
keeping) movable property (corporeal, tangible objects). He concludes that since an appro-
priated thing has no other owner, prima facie no one is entitled to object to the first possessor
claiming ownership. Thus, the principle means “let ownership stand,” i.e., that claims to
ownership of property appropriated from the state of nature or acquired ultimately through
a chain of title tracing back to such an appropriation should be respected. This is consistent
with Hoppe’s defense of the “natural” theory of property. Hoppe, A Theory of Socialism and
Capitalism, pp. 20-24 & chap. 7. For further discussion of the nature of appropriation, see
Jorg Guido Hiilsmann, “The A Priori Foundations of Property Economics,” Q.J. Austrian
Econ. 7, no. 4 (Winter 2004; https://mises.org/library/priori-foundations-property-eco-
nomics-0): 51-57.

28 See note 5 and accompanying text, above, and Appendix I.

29 A.N. Yiannopoulos, Louisiana Civil Law Treatise, Property (West Group, 4th ed.
2001), § 301 (emphasis added); see also Louisiana Civil Code (https://www.legis.la.gov/
legis/Laws Toc.aspx?folder=67&level=Parent), art. 3421 (“Possession is the detention or
enjoyment of a corporeal thing, movable or immovable, that one holds or exercises by himself
or by another who keeps or exercises it in his name” (emphasis added)). See also discussion
of this point in “Selling Does Not Imply Ownership, and Vice-Versa: A Dissection” (ch.
11), at n.35 ef pass.
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'The answer must also take into account the presupposed goals of
those seeking this answer: rules that permit conflict-free use of resources.
For this reason, the answer cannot be whoever has the resource or who-
ever is able to take it is its owner. To hold such a view is to adopt a might
makes right system where ownership collapses into possession for want
of a distinction.” Such a “system,” far from avoiding conflict, makes
conflict inevitable.”

Instead of a might-makes-right approach, from the insights noted
above it is obvious that ownership presupposes the prior-later distinction:
whoever any given system specifies as the owner of a resource Aas a
better claim than latecomers. If he does not, then he is not an owner,
but merely the current user or possessor, in a might-makes-right world
in which there is no such thing as ownership—which contradicts the
presuppositions of the inquiry itself. If the first owner does not have
a better claim than latecomers, then he is not an owner, but merely
a possessor, and there is no such thing as ownership. More generally,
latecomers’ claims are inferior to those of prior possessors or claimants,
who either homesteaded the resource or who can trace their title back
to the homesteader or earlier owner.” The crucial importance of the
prior-later distinction to libertarian theory is why Professor Hoppe
repeatedly emphasizes it in his writing.**

30 See, in this connection, the quote from Adam Smith in note 7, above.

31 This is also, incidentally, the reason the mutualist “occupancy” position on land owner-
ship is unlibertarian and unjust. In revising this chapter, this footnote grew to unmanageable
length. I have placed the relevant commentary in Appendix II, below.

32 See Kinsella, “Thoughts on the Latecomer and Homesteading Ideas.”

33 See Louisiana Code of Civil Procedure, art. 3653, providing:

To obtain a judgment recognizing his ownership of immovable property..., the
plaintiff ... shall:
(1) Prove that he has acquired ownership from a previous owner or by acquisitive
prescription, if the court finds that the defendant is in possession thereof; or
(2) Prove a better title thereto than the defendant, if the court finds that the latter
is not in possession thereof.
When the titles of the parties are traced to a common author, he is presumed to
be the previous owner.
See also Louisiana Civil Code, arts. 526, 531-32; Yiannopoulos, Louisiana Civil Law
Treatise, Property, §§ 25579 & 347 et pass.

34 See, e.g., Hoppe, 4 Theory of Socialism and Capitalism, pp. 168-71; idem, The Economics
and Ethics of Private Property: Studies in Political Econonry and Philosophy (Auburn, Ala.: Mises
Institute, 2006 [1993]; www.hanshoppe.com/eepp), pp. 327-30; see also discussion of these
and related matters in Kinsella, “Thoughts on the Latecomer and Homesteading Ideas”;
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‘Thus, the libertarian position on property rights is that, in order to
permit conflict-free, productive use of scarce resources, property titles
to particular resources are assigned to particular owners. As noted
above, however, the title assignment must not be random, arbitrary, or
particularistic; instead, it has to be assigned based on “the existence of
an objective, intersubjectively ascertainable link between owner and
the” resource claimed.” As can be seen from the considerations pre-

sented above, the link is the physical transformation or embordering

“Defending Argumentation Ethics” (ch. 7), the section “Objective Links: First Use, Verbal
Claims, and the Prior-Later Distinction.” In particular, for further discussion of the neces-
sity of objective property rules that can determine what resources may be used now, without
having to wait for the approval of latecomers, see “How We Come To Own Ourselves” (ch.
4),n.14 and accompanying text.

See also, in this connection, de Jasay, Against Politics, further discussed and quoted in
Kinsella, “Thoughts on the Latecomer and Homesteading Ideas,” as well as in “Review
of Anthony de Jasay, Against Politics” (ch. 20). See also de Jasay’s argument (note 27,
above) that since an appropriated thing has no other owner, prima facie no one is enti-
tled to object to the first possessor claiming ownership. De Jasay’s “let exclusion stand”
idea, along with the Hoppean emphasis on the prior-later distinction, sheds light on the
nature of homesteading itself. Often the question is asked as to what types of acts con-
stitute or are sufficient for homesteading (or “embordering” as Hoppe sometimes refers
to it); what type of “labor” must be “mixed with” a thing; and to what property does the
homesteading extend? What “counts” as “sufficient” homesteading? We can see that the
answer to these questions is related to the issue of what is the thing in dispute. In other
words, if B claims ownership of a thing possessed (or formerly possessed) by 4, then
the very framing of the dispute helps to identify what the thing is in dispute, and what
counts as possession of it. If B claims ownership of a given resource, he wants the right
to control it, to a certain extent, and according to its nature. Then the question becomes,
did someone else previously control “it” (whatever is in dispute), according to its nature;
i.e., did someone else already homestead it, so that B is only a latecomer? This ties in
with de Jasay’s “let exclusion stand” principle, which rests on the idea that if someone
is actually able to control a resource such that others are excluded, then this exclusion
should “stand.” Of course, the physical nature of a given scarce resource and the way in
which humans use such resources will determine the nature of actions needed to “control”
it and exclude others. See also on this Rothbard’s discussion of the “relevant technolog-
ical unit” in Murray N. Rothbard, “Law, Property Rights, and Air Pollution,” in Economic
Controversies (Auburn, Ala.: Mises Institute, 2011; https://mises.org/library/economic-
controversies); also B.K. Marcus, “The Spectrum Should Be Private Property: The
Economics, History, and Future of Wireless Technology,” Mises Daily (Oct. 29, 2004,
https://mises.org/library/spectrum-should-be-private-property-economics-history-
and-future-wireless-technology) and idem, “Radio Free Rothbard,” J. Libertarian Stud.
20, no. 2 (Spring 2006; https://mises.org/library/radio-free-rothbard): 17-51.

35 Hoppe, 4 Theory of Socialism and Capitalism, p. 23.
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of the original homesteader, or a chain of title traceable by contract
back to him.*

As Hoppe summarizes self-ownership rights and property rights in
external resources based in original appropriation and contractual title
transfer:

But who owns what scarce resource as his private property and who does
not? First: Each person owns his physical body that only he and no one
else controls directly (I can control your body only in-directly, by first
directly controlling my body, and vice versa) and that only he direct-
ly controls also in particular when discussing and arguing the question
at hand. Otherwise, if body-ownership were assigned to some indirect
body-controller, conflict would become unavoidable as the direct body-con-
troller cannot give up his direct control over his body as long as he is alive;
and in particular, otherwise it would be impossible that any two persons,
as the contenders in any property dispute, could ever argue and debate the
question whose will is to prevail, since arguing and debating presupposes
that both, the proponent and the opponent, have exclusive control over
their respective bodies and so come to the correct judgment on their own,
without a fight (in a conflict-free form of interaction).

And second, as for scarce resources that can be controlled on/y indirectly
(that must be appropriated with our own nature-given, i.e., un-appro-
priated, body): Exclusive control (property) is acquired by and assigned
to that person, who appropriated the resource in question firsz or who
acquired it through voluntary (conflict-free) exchange from its previous
owner. For only the first appropriator of a resource (and all later owners
connected to him through a chain of voluntary exchanges) can possibly
acquire and gain control over it without conflict, i.e., peacefully. Other-
wise, if exclusive control is assigned instead to Zatecomers, conflict is not

36 To be clear, this does 70f mean that ownership or title can be established only if one
can trace one’s title back to “Adam” or the first homesteader. See the “common author” rules
noted in note 33, above; Kinsella, “Rothbard on the ‘Original Sin’in T.and Titles: 1969 vs.
1974, StephanKinsella.com (Nov. 5,2014); idem, “Mises, Rothbard, and Hoppe on the ‘Orig-
inal Sin’in the Distribution of Property Rights,” StephanKinsella.com (Oct. 7, 2014); and
“Libertarianism After Fifty Years: What Have We Learned?” (ch. 25). Many libertarians are
tripped up by this issue. See, e.g. R.W. Bradford, “A Contrast of Visions,” Liberty 10, no.4
(March 1997; https://perma.cc/7FDT-G7FD): 57-63, at 58.

On the title transfer theory of contract, see “A Libertarian Theory of Contract” (ch. 9);
Williamson M. Evers, “Toward a Reformulation of the Law of Contracts,” J. Libertarian
Stud. 1,n0.1 (Winter 1977; https://mises.org/library/toward-reformulation-law-contracts):
3-13; Rothbard, “Property Rights and the Theory of Contracts,” in The Ethics of Liberty
(https://mises.org/library/property-rights-and-theory-contracts).
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avoided but contrary to the very purpose of norms made unavoidable
and permanen’c.37

CONSISTENCY AND PRINCIPLE

Not only libertarians are civilized. Most people give some weight to
some of the above considerations. In their eyes, a person is the owner
of his own body—usually. A homesteader owns the resource he appro-
priates—unless the state takes it from him “by operation of law.”* This
is the principal distinction between libertarians and non-libertarians:
libertarians are consistently opposed to aggression, defined in terms
of invasion of property borders, where property rights are understood
to be assigned on the basis of self-ownership, in the case of bodies,
and on the basis of prior possession or homesteading and contractual
transfer of title, in the case of other things (plus transfers for purposes
of rectification).

'This framework for rights is motivated by the libertarian’s consis-
tent and principled valuing of peaceful interaction and cooperation—
in short, of civilized behavior. A parallel to the Misesian view of human
action may be illuminating here. According to Mises, human action is

37 Hans-Hermann Hoppe “A Realistic Libertarianism,” LewRockwell.com (Sept. 30,
2013; https://www.hanshoppe.com/2014/10/a-realistic-libertarianism/); see also similar
argument in idem, “Of Common, Public, and Private Property and the Rationale for Total
Privatization,” at pp. 85-87.

38 State laws and constitutional provisions often pay lip service to the existence of various
personal and property rights, but then take them back by recognizing the right of the state
to regulate or infringe the right so long as it is “by law” or “not arbitrary.” See, e.g., Constitu-
tion of Russia, art. 25 (“The home shall be inviolable. No one shall have the right to get into
a house against the will of those living there, except for the cases established by a federal
law or by court decision”) and art. 34 (“Everyone shall have the right to freely use his or her
abilities and property for entrepreneurial or any other economic activity not prohibited by
the law”); Constitution of Estonia, art. 31 (“Estonian citizens shall have the right to engage
in commercial activities and to form profit-making associations and leagues. The law may
determine conditions and procedures for the exercise of this right”); Universal Declaration
of Human Rights, art. 17 (“Everyone has the right to own property alone as well as in asso-
ciation with others.... No one shall be arbitrarily deprived of his property”); art. 29(2) (“In
the exercise of his rights and freedoms, everyone shall be subject only to such limitations as
are determined by law solely for the purpose of securing due recognition and respect for the
rights and freedoms of others and of meeting the just requirements of morality, public order
and the general welfare in a democratic society”).
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aimed at alleviating some felt uneasiness.”” Thus, means are employed,
according to the actor’s understanding of causal laws, to achieve various
ends—ultimately, the removal of some fe/t uneasiness.

Civilized man feels uneasy at the prospect of violent struggles with
others. On the one hand, he wants, for some practical reason, to control
a given scarce resource and to use violence against another person, if
necessary, to achieve this control. On the other hand, he also wants
to avoid a wrongful use of force. Civilized man, for some reason, feels
reluctance, uneasiness, at the prospect of violent interaction with his
tellow man. Perhaps he has reluctance to violently clash with others
over certain objects because he has empathy with them.* Perhaps the
instinct to cooperate is a result of social evolution. As Mises noted,

'There are people whose only aim is to improve the condition of their own
ego. There are other people with whom awareness of the troubles of their
fellow men causes as much uneasiness as or even more uneasiness than
their own wants.*!

Whatever the reason, because of this uneasiness, when there is the po-
tential for violent conflict, the civilized man seeks justification for the
forceful control of a scarce resource which he desires but which some
other person opposes. Empathy—or whatever spurs man to adopt the
libertarian grundnorms—gives rise to a certain form of uneasiness, which
gives rise to ethical action. Civilized man may be defined as he who seeks
justification for the use of interpersonal violence. When the inevitable
need to engage in violence arises—for defense of life or property—civ-
ilized man seeks justification. Naturally, since this justification-seeking
is done by people who are inclined to reason and peace (justification
is after all a peaceful activity that necessarily takes place during dis-
course),” what they seek are rules that are fair, potentially acceptable to
all, grounded in the nature of things, and universalizable, and that per-

39 Ludwig von Mises, Human Action: A Treatise on Economics, Scholar’s ed. (Auburn, Ala:
Mises Institute, 1998; https://mises.org/library/human-action-0), pp. 1314, ez pass.

40 For further discussion of the role of empathy in the adoption of libertarian grund-
norms, see note 22, above.

41 Mises, Human Action, p. 14.

42 As Hoppe explains, “Justification—proof, conjecture, refutation—is argumentative
justification.” Hoppe, The Economics and Ethics of Private Property, p. 384 also ibid., p. 413;
and Hoppe, A Theory of Socialism and Capitalism, p. 155 et pass.



https://mises.org/library/human-action-0
https://mises.org/library/human-action-0

What Libertarianism Is | 29

mit conflict-free use of resources. Libertarian property rights principles
emerge as the only candidate that satisfies these criteria. Thus, if civilized
man is he who seeks justification for the use of violence, the libertarian
is he who is serious about this endeavor. He has a deep, principled, innate
opposition to violence, and an equally deep commitment to peace and
cooperation.

For the foregoing reasons, libertarianism may be said to be the
political philosophy that consistently favors social rules aimed at pro-
moting peace, prosperity, and cooperation.” It recognizes that the
only rules that satisfy the civilized grundnorms are the self-ownership
principle and the Lockean homesteading principle, applied as consis-
tently as possible.

And as I have argued elsewhere, because the state necessarily
commits aggression, the consistent libertarian, in opposing aggres-
sion, is also an anarchist.*

APPENDIX I
“PROPERTY”—CONCEPT AND TERMINOLOGY

As noted above, the material here was originally intended to appear
in footnote 5, above. Due to its length, I include this material in this
appendix.

Concept and Definition of “Property”

As Professor Yiannopoulos explains:

Property is a word with high emotional overtones and so many meanings
that it has defied attempts at accurate all-inclusive definition. The English
word property derives from the Latin proprietas, a noun form of proprius,
which means one’s own. In the United States, the word property is fre-

43 For this reason Henry Hazlitt’s proposed name “cooperatism” for the freedom philos-
ophy, has some appeal, to me at least. See Kinsella, “The new libertarianism: anti-capitalist
and socialist; or: I prefer Hazlitt’s ‘Cooperatism,” StephanKinsella.com (June 19, 2009).

44 See “What It Means to Be an Anarcho-Capitalist” (ch. 3); also Jan Narveson, “The
Anarchist’s Case,” in Respecting Persons in Theory and Practice (Lanham, Md.: Rowman &
Littlefield, 2002; https://perma.cc/2P24-HA4JL).
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quently used to denote indiscriminately either the objects of rights ... or
the rights that persons have with respect to things. Thus, lands, automobiles,
and jewels are said to be property; and rights, such as ownership, servi-
tudes, and leases, are likewise said to be property. This latent confusion
between rights and their objects has its roots in texts of Roman law and
is also encountered in other legal systems of the western world. Accurate
analysis should reserve the use of the word property for the designation of rights
that persons have with respect fo things.

Property may be defined as an exclusive right to control an economic good. . .;
it is the name of a concept that refers to the rights and obligations, priv-
ileges and restrictions that govern the relations of man with respect to
things of value. People everywhere and at all times desire the possession
of things that are necessary for survival or valuable by cultural definition
and which, as a result of the demand placed upon them, become scarce.
Laws enforced by organized society control the competition for, and
guarantee the enjoyment of, these desired things. What is guaranteed to
be one’s own is property....

[Property rights] confer a direct and immediate authority over a t[)ing.45

In this book, I endeavor to use the term “property” to refer to rights
a person has with respect to a given thing or resource, instead of to the
thing itself, but on occasion (partly due to the fact that many of these
chapters are over 20 years old and I did not want to rewrite everything
completely), I will employ the more colloquial usage where “property”
refers to the object or resource or thing owned. It is sometimes neces-
sary to avoid the inconvenience of nonstandard language in order to
communicate (just as I use the term “intellectual property”in discussing

45 Yiannopoulos, Louisiana Civil Law Treatise, Property, §§ 1,2 (citations omitted; last
two emphases in first paragraph added; first emphasis of second paragraph in original and
remaining emphasis added; emphasis added in third paragraph). See also Louisiana Civil
Code, art. 477 (“Ownership is the right that confers on a person direct, immediate, and ex-
clusive authority over a thing. The owner of a thing may use, enjoy, and dispose of it within
the limits and under the conditions established by law”). See also “Against Intellectual
Property After Twenty Years” (ch. 15), n.31 and accompanying text; ].W. Harris, Property
and Justice (Oxford University Press, 1996), pp. 9, 11-13, ¢t pass. (discussing different uses
of the term “property”); and “A Libertarian Theory of Contract” (ch. 9), n.1. See also Kin-
sella, “Libertarian Answer Man: Self-ownership for slaves and Crusoe; and Yiannopoulos

on Accurate Analysis and the term ‘Property’; Mises distinguishing between juristic and
economic categories of ‘ownership,” StephanKinsella.com (April 3,2021).
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modern patent and copyright law, even though I dislike the term,* so
that people understand what I'm referring to).

“Ihings”
AS Yiannopoulos notes:

Accurate definition of the word #hings is indispensable in view of the fact
that only things in the legal sense may be objects of property rights.... In
most legal systems, including common law jurisdictions, Louisiana, and
legal systems of the French family, the word things applies both to phys-
ical objects and incorporeals [intangibles]. In legal systems following the
model of the German Civil Code, however, the word things applies only
to corporeal objects that are susceptible of appropriation.*

Thus, the concept of “thing” in the civil law (res under Roman law;
bien (good) and chose (corporeal thing) under French law; Sache under
German law) denotes certain objects of rights in the law.

Things are also divided into different types, such as common,
public, and private; corporeals and incorporeals; and movables and
immovables.” Things are divided into other types, as well, such as
things in commerce and out of commerce, consumable and non-
consumable, and so on.”

The civil law concept of things, especially private things, more or less
corresponds to the notion of economic goods, or appropriable objects
having a pecuniary value, which itself is close to the concept of conflict-
able (contestable, rivalrous, scarce) resources I use in this book to refer
to the types of things that can be the subject of property rights—that

can be owned (see the section “Conflictable vs. Scarce,” below). They are

46 See Kinsella, “Intellectual Properganda,” Mises Economics Blog (Dec. 6,2010); “Against
Intellectual Property After Twenty Years” (ch. 15), Part IV.I. See also the discussion of
Bohm-Bawerk on the use of inaccurate terms, in “On the Logic of Libertarianism and
Why Intellectual Property Doesn’t Exist” (ch. 24), n.32.

47 Yiannopoulos, Louisiana Civil Law Treatise, Property, § 2 (emphasis added).

48 Louisiana Civil Code, arts. 448, 453. See also J.W. Harris, “The Elusiveness of
Property,” in Peter Wahlgren, Perspectives on Jurisprudence: Essays in Honor of Jes Bjarup
(Stockholm Institute for Scandinavian Law, 2005; https://perma.cc/SW6Z-FYTV),
p- 128 (discussing different views on whether property rights only include tangible or
corporeal things or whether it is broader).

49 See Yiannopoulos, Louisiana Civil Law Treatise, Property, §§ 1-2,12-16, 18—44.
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things that can be used by acting man as means of action—possessed—

and in society, that can be owned (property rights).”

Property as a Right to Exclude

Technically speaking, a property right is not a right to control a re-
source but a right to exclude others from using the resource. Ironically, this
is how patent rights work, although most non-specialists have trouble
understanding this; having a patent on an invention does 7oz allow the
inventor to make or use it, but only to prevent others from doing so.™
I have explained elsewhere why property rights do not give the owner
a right to control or use the resource.”” However, for our purposes in

this chapter, this distinction is not particularly germane.

50 Emanuele Martinelli, “On Whether We Own What We Think” (draft, 2019; https://
www.academia.edu/93535130/On Whether We Own What We Think), p. 6 (“Thing
is taken to be ‘anything one could use”). On the distinction between possession and own-
ership, see the section “Property in External Things,” above.

51 See 35 U.S.C. §271, https://www.law.cornell.edu/uscode/text/35/271; Connell v. Sears,
Roebuck Co.,722 F.2d 1542,1547 (Fed. Cir. 1983; https://casetext.com/case/connell-v-sears-
roebuck-co) (“the right to exclude recognized in a patent is but the essence of the concept
of property”), citing Schenck v. Nortron Corp., 713 F.2d 782 (Fed. Cir. 1983; https://casetext.
com/case/carl-schenck-ag-v-nortron-corp); Bitlaw, “Rights Granted Under U.S. Patent
Law,” https://www.bitlaw.com/patent/rights.html; see also Thomas W. Merrill, “Property
and the Right to Exclude,” Ned. L. Rev. 77 (1998; https://scholarship law.columbia.edu/
faculty scholarship/3553): 730-55, p. 749 and n.10 and related text, in particular; Harris,
Property and Justice; James Y. Stern, “The Essential Structure of Property Law,” Mich. L. Rew.
115, no. 7 (May 2017; https://repositorylaw.umich.edu/mlr/vol115/iss7/2/): 1167-1212, p.
1171 n.15, referencing and comparing Bloomer v. McQuewan, 55 U.S. 539, 549 (1852) (“The
franchise which the patent grants, consists altogether in the right to exclude every one from
making, using, or vending the thing patented, without the permission of the patentee. This is
all that he obtains by the patent.”), Robert Patrick Merges & John Fitzgerald Duffy, Patent
Law and Policy: Cases and Materials (6th ed. 2013), p. 49 (“Unlike other forms of property,
however, a patent includes only the right to exclude and nothing else.” (emphasis omit-
ted), and Frank H. Easterbrook, “Intellectual Property Is Still Property,” Harv. J.L. & Pub.
Pol’y 13, no. 1 (Winter 1990; https://chicagounbound.uchicago.edu/journal articles/309/):
108-118, p. 112 (“[A] right to exclude in intellectual property is no different in principle
from the right to exclude in physical property.”).

52 See “Against Intellectual Property After Twenty Years” (ch. 15), n.62 and Part IV.H ez
pass. See also Kinsella, “The Non-Aggression Principle as a Limit on Action, Not on Prop-
erty Rights,” StephanKinsella.com (Jan. 22,2010) and idem, “IP and Aggression as Limits on
Property Rights: How They Differ,” StephanKinsella.com (Jan. 22,2010).
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Properz‘y asa Ri g/.)z‘ between Peaple

Moreover, as noted in “A Libertarian Theory of Contract” (ch. 9), n.1,
property rights can be conceived of not as a right between a human
actor and an owned object, but rather as a right as berween human actors,
but with respect to particular (owned) resources.

As Judge Alex Kozinski writes:

But what is property? That is not an easy question to answer. I remember
sitting in my first-year property course on the first day of class when
the professor ... asked the fundamental question: What are property
rights? ... I threw up my hand and without even waiting to be called on
I shouted out, “Property rights define the relationship between people
and their property.”

Professor Krier stopped dead in his tracks, spun around, and gave me a
long look. Finally he said: “That’s very peculiar, Mr. Kozinski. Have you
always had relations with inanimate objects? Most people I know have
relations with other people.”

That was certainly not the last time I said something really dumb in class,
but the lesson was not lost on me. Property rights are, of course, a species
of relationships between people. At the minimum, they define the degree
to which individuals may exclude other individuals from the use and
enjoyment of their goods and services. ...">

Conflictable vs. Scarce

As noted elsewhere, in recent years I tend to emphasize the rivalrous or
“conflictable” nature of ownable resources to avoid the inevitable equiv-
ocation when the term “scarce”is used. When I refer to scarce resources
in this book it is to be understood as meaning conflictable resources.*

53 Alex Kozinski, “Of Profligacy, Piracy, and Private Property,” Harv. J.L. & Pub. Pol’y. 13,
no. 1 (Winter 1990; https://perma.cc/Z8AD-634V): 17-21, p. 19. See further references in
“A Libertarian Theory of Contract” (ch. 9), n.1.

54 See “dgainst Intellectual Property After Twenty Years” (ch. 15), text at n.29. On
the term “conflictable,” see Kinsella, “On Conflictability and Conflictable Resources,”
StephanKinsella.com (Jan. 31,2022); see also “How We Come to Own Ourselves” (ch. 4),
text at n.10; “A Libertarian Theory of Punishment and Rights” (ch. 5), at n.62; “Dialog-
ical Arguments for Libertarian Rights” (ch. 6), at n.6; “Causation and Aggression” (ch.
8), at n.19.
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APPENDIX II
MUTUALIST OCCUPANCY

As noted above, the material here was originally intended to appear
in footnote 31, above. Due to its length, I include this material in this
appendix.

As pointed out in the text above, any workable and just legal system
must distinguish ownership from possession, and must recognize the
prior-later distinction. Instead of a might-makes-right approach, the
owner of a resource has a better claim than latecomers. If he does not,
then he is not an owner, but merely the current user or possessor, in a
might-makes-right world in which there is no such thing as ownership.

I have observed that this is also the reason the mutualist “occu-
pancy” position on land ownership is unlibertarian and unjust.

Mutualist Kevin Carson writes:

For mutualists, occupancy and use is the only legitimate standard for estab-
lishing ownership of land, regardless of how many times it has changed
hands. An existing owner may transfer ownership by sale or gift; but
the new owner may establish legitimate title to the land only &y his own
occupancy and use. A change in occupancy will amount to a change in
ownership.... The actual occupant is considered the owner of a tract of land,
and any attempt to collect rent by a self-styled [“absentee”] landlord is
regarded as a wiolent invasion of the possessor’s absolute right of | propen‘y.ss

'Thus, for mutualism, the “actual occupant” is the “owner”; the “posses-
sor” has the right of property. If a homesteader of land stops personally
using or occupying it, he loses his ownership. Carson contends this is
compatible with libertarianism:

[A]Ll property rights theories, including Lockean, make provision for
adverse possession and constructive abandonment of property. They differ
only in degree, rather than kind: in the “stickiness” of property.... There is
a large element of convention in any property rights system—Georgist,
mutualist, and both proviso and nonproviso Lockeanism—in determin-
ing what constitutes transfer and abandonment.*®

55 Kevin A. Carson, Studies in Mutualist Political Economy (Self-published: Fayetteville,
Ark.,2004; http://mutualist.org/id47.html), chap. 5, sec. A (emphasis added).

56 Kevin A. Carson, “Carson’s Rejoinders,” J. Libertarian Stud. 20, no. 1 (Winter 2006;
https://mises.org/library/carsons-rejoinders): 97-136, p. 133 (emphasis added).
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In other words, Lockeanism, Georgism, and mutualism are all types of
libertarianism, differing on/y in degree. In Carson’s view, the gray areas in
issues like adverse possession and abandonment leave room for mutual-
ism’s “occupancy” requirement for maintaining land ownership.”

But the concepts of adverse possession and abandonment cannot
be stretched to cover the mutualist occupancy requirement. The mutu-
alist occupancy view is essentially a use or working requirement, which
is distinct from doctrines of adverse possession and abandonment. The
doctrine of abandonment in positive law and in libertarian theory is
based on the idea that ownership acquired by intentionally appropriat-
ing a previously unowned thing may be lost when the owner’s intent
to own terminates. Ownership is acquired by a merger of possession
and intent to own. Likewise, when the intent to own ceases, ownership
does too—this is the case with both abandonment of ownership and
transfer of title to another person, which is basically an abandonment
of property “in favor” of a particular new owner.”

The legal system must therefore develop rules to determine when
property has been abandoned, including default rules that apply in zhe
absence of clear evidence. Acquisitive prescription is based on an implicit
presumption that the owner has abandoned his property claims if he
does not defend it within a reasonable time period against an adverse
possessor. But such rules apply to adverse possessors—those who possess
the property with the intent to own and in a sufficiently public fashion
that the owner knows or should know of this.” The “public” requirement
means that the possessor possesses the property openly as owner, adverse
or hostile to the owner’s ownership—which is zof the case when, for ex-
ample, a lessee or employee uses an apartment or manufacturing facility

57 For a critique of Georgism, see Rothbard, “The Single Tax: Economic and Moral
Implications,” in Economic Controversies.

58 See “A Libertarian Theory of Contract” (ch. 9), Part ITI.A; also Louisiana Civil Code,
art. 3418 (“A thing is abandoned when its owner relinquishes possession with the intent to
give up ownership”) and art. 3424 (“To acquire possession, one must intend fo possess as
owner and must take corporeal possession of the thing”; emphasis added).

59 See Yiannopoulos, Louisiana Civil Law Treatise, Property, § 316; see also Louisiana
Civil Code, art. 3424 (“To acquire possession, one must infend fo possess as owner and must
take corporeal possession of the thing”; emphasis added) and art. 3476 (to acquire title
by acquisitive prescription, “The possession must be continuous, uninterrupted, peaceable,
public, and unequivocal”; emphasis added); see also art. 3473.
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under color of title and permission from the owner. Rules of abandon-
ment and adverse possession are default rules that apply when the owner
has nof made his intention sufficiently clear—by neglect, apathy, death,
absence, or other reason.

In fact, the very idea of abandonment rests on the distinction be-
tween ownership and possession. Property is more than possession; it
is a right to possess, originating and sustained by the owner’s intention
to possess as owner. And abandonment occurs when the intent to own
terminates. This happens even when the (immediately preceding) owner
temporarily maintains possession but has lost ownership, as when he
gives or sells the thing to another party.”

Clearly, default abandonment and adverse possession rules are cat-
egorically different from a working requirement, whereby ownership
is lost in the absence of use.”” Ownership is not lost by nonuse, however,
and a working requirement is nof implied by default rules regarding
abandonment and adverse possession. See, e.g., Louisiana Civil Code,
art. 481 (emphasis added): “The ownership and the possession of
a thing are distinct.... Ownership exists independently of any exercise
of it and may not be lost by nonuse. Ownership is lost when acquisitive
prescription accrues in favor of an adverse possessor.” Carson is wrong
to imply that abandonment and adverse possession rules can yield
a working (or use or occupancy) requirement for maintaining ownership.
In fact, these are distinct legal doctrines. Thus, when a factory owner
contractually allows workers to use it, or a landlord permits tenants to
live in an apartment, there is no question that the owner does not intend
to abandon the property, and there is no adverse possession (and if there

were, the owner could institute the appropriate action to eject them and

60 As I argue in “A Libertarian Theory of Contract” (ch. 9), Part ITI.A at n.31 and accom-
panying text ef seq.

61 See, e.g., Louisiana Mineral Code, § 27 (http://lawjustia.com/louisiana/
codes/21/87935.html) (“A mineral servitude is extinguished by: ... prescription resulting

from nonuse for ten years”).
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regain possession).”” There is no need for “default” rules here to resolve
an ambiguous situation.”

A final note here: I cite positive law here not as an argument from
authority, but as an illustration that even the positive law carefully
distinguishes between possession and ownership—and also between
a use or working requirement to maintain ownership, and the potential
to lose title by abandonment or adverse possession—to illustrate the
flaws in Carson’s view that an occupancy requirement is just one variant
of adverse possession or default abandonment rules. Furthermore, the
civilian legal rules cited derive from legal principles developed over
the ages in largely decentralized fashion, and can thus be useful in our
own libertarian efforts to develop concrete applications of abstract
libertarian principles.**

62 See Yiannopoulos, Louisiana Civil Law Treatise, Property, §§ 255, 261, 26366,
332-33, 335 et pass.; Louisiana Code of Civil Procedure (https://www.legis.la.gov/legis/
Laws Toc.aspx?folder=68&level=Parent), arts. 3651, 3653 & 3655; Louisiana Civil Code,
Arts. 526 & 531).

63 For another critique of Carson, see Roderick T. Long, “Land-Locked: A Critique of
Carson on Property Rights,” . Libertarian Stud. 20, no. 1 (Winter 2006; https://mises.org/
library/land-locked-critique-carson-property-rights): 87-95.

64 See “Legislation and the Discovery of Law in a Free Society” (ch. 13); also “Knowl-
edge, Calculation, Conflict, and Law” (ch. 19), the section “The Third-Order Problem
of Knowledge and the Common Law,” text at n. 24 ef seq. (discussing Randy Barnett’s
views on the distinction between abstract legal rights and more concrete rules that serve
as guides to action). I discuss some of this also in “A Critique of Mutualist Occupancy,”
StephanKinsella.com (Aug. 2, 2009).
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What It Means To Be an Anarcho-Capitalist

Originally published at LewRockwell.com (Jan. 20, 2004; https://perma.cc/
QAJ6-KHKN); reprinted in Keith Knight, ed., The Voluntaryist Handbook:
A Collection of Essays, Excerpts, and Quotes (2022; https://perma.cc/N8UX-4PX4).
See also Kinsella, “The Irrelevance of the Impossibility of Anarcho-
Libertarianism,” Mises Economics Blog (Aug. 20, 2009).

Butler Shaffer’s recent LRC article, “What is Anarchy?,” prompted
discussion on the Reason blog and inspired me to set down a few ideas
I've also had along these lines.

Libertarian opponents of anarchy are attacking a straw man. Their
arguments are usually utilitarian in nature and amount to “but anarchy
won't work” or “we need the (things provided by the) state.” But these
attacks are confused at best, if not disingenuous. To be an anarchist does
not mean you think anarchy will “work” (whatever that means), nor that
you predict it will or “can” be achieved. It is possible to be a pessimistic
anarchist, after all. To be an anarchist only means that you believe that
aggression is not justified, and that states necessarily employ aggression.
And, therefore, that states, and the aggression they necessarily employ,
are unjustified. It’s quite simple, really. It’s an ethical view, so no surprise
it confuses utilitarians.

1 Butler Shaffer,“What Is Anarchy?,” LewRockwell.com (Jan.13,2004; www.lewrockwell.
com/shaffer/shaffer60.html).
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Accordingly, anyone who is not an anarchist must maintain either:
(a) aggression is justified; or (b) states (in particular, minimal states) do
not necessarily employ aggression.

Proposition (b) is plainly false. States always tax their citizens, which
is a form of aggression. They always outlaw competing defense agencies,
which also amounts to aggression. (Not to mention the countless vic-
timless crime laws that they inevitably, and without a single exception
in history, enforce on the populace. Why minarchists think minarchy is
even possible boggles the mind.)

As for (a), well, socialists and criminals also feel aggression is justi-
fied. This does not make it so. Criminals, socialists, and anti-anarchists
have yet to show how aggression—the initiation of force against inno-
cent victims—is justified. No surprise; it is not possible’ to show this.’
But criminals don't feel compelled to justify aggression; why should
advocates of the state feel compelled to do so?

Conservative and minarchist-libertarian criticism of anarchy on the
grounds that it won't “work” or is not “practical” is just confused. Anar-
chists don’t (necessarily) predict anarchy will be achieved—I for one don’t
think it will. But that does not mean states are justified.

Consider an analogy. Conservatives and libertarians all agree that
private crime (murder, robbery, rape) is unjustified, and “should” not
occur. Yet no matter how good most men become, there will always be
at least some small element who will resort to crime. Crime will always
be with us. Yet we still condemn crime and work to reduce it.

Is it logically possible that there could be no crime? Sure. Everyone
could voluntarily choose to respect others’ rights. Then there would be
no crime. It’s easy to imagine. But given our experience with human
nature and interaction, it is safe to say that there will always be crime.
Nevertheless, we still proclaim crime to be evil and unjustified, in the
face of the inevitability of its recurrence. So to my claim that crime is
immoral, it would just be stupid and/or insincere to reply, “but that’s an
impractical view” or “but that won't work,” “since there will always be
crime.” The fact that there will always be crime—that not everyone will
voluntarily respect others’ rights—does not mean that it’s “impractical”

2 “Defending Argumentation Ethics” (ch. 7).
3 “Dialogical Arguments for Libertarian Rights” (ch. 6).
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to oppose it; nor does it mean that crime is justified. It does not mean
there is some “flaw” in the proposition that crime is wrong.

Likewise, to my claim that the state and its aggression is unjusti-
fied, it is disingenuous and/or confused to reply, “anarchy won't work”
or is “impractical” or “unlikely to ever occur.” The view that the state is
unjustified is a normative or ethical position. The fact that not enough
people are willing to respect their neighbors’ rights to allow anarchy
to emerge, i.e., the fact that enough people (erroneously) support the
legitimacy of the state to permit it to exist, does not mean that the state,
and its aggression, are justified.’

Other utilitarian replies like “but we need a state” do not contradict
the claim that states employ aggression and that aggression is unjusti-
fied. It simply means that the state-advocate does not mind the initiation
of force against innocent victims—i.e., he shares the criminal/socialist
mentality. The private criminal thinks his own need is all that matters;
he is willing to commit violence to satisfy his needs; to hell with what
is right and wrong. The advocate of the state thinks that his opinion that
need” things justifies committing or condoning violence against
innocent individuals. It is as plain as that. Whatever this argument

» «

«
we

4 Another point: In my view, we are about as likely to achieve minarchy as we are to
achieve anarchy. Le., both are remote possibilities. What is striking is that almost every
criticism of “impracticality” that minarchists hurl at anarchy is also true of minarchy itself.
Both are exceedingly unlikely. Both require massive changes in views among millions of
people. Both rest on presumptions that most people simply don’t care much about.

5 Though the case for anarchy does not depend on its likelihood or “feasibility,” any more
than the case against private crime depends on there never being any acts of crime, anarchy
is clearly possible. There is anarchy among nations, for example. There is also anarchy within
government, as pointed out in a seminal and neglected JLS article by Alfred G. Cuzan,
which argues that even the government itself is in anarchy, internally—the President does
not literally force others in government to obey his commands, after all; they obey them
voluntarily, due to a recognized, hierarchical structure. Government’s (political) anarchy is
not a good anarchy, but it demonstrates anarchy is possible—indeed, that we never really
get out of it. See Alfred G. Cuzin, “Do We Ever Really Get Out of Anarchy?,” J. Liber-
tarian Stud. 3, no. 2 (Summer 1979; https://mises.org/library/do-we-ever-really-get-out-
anarchy): 151-58. And Shaffer makes the insightful point that we are in “anarchy” with our
neighbors. If most people did not already have the character to voluntarily respect most of
their neighbors’ rights, society and civilization would be impossible. Most people are good
enough to permit civilization to occur, despite the existence of some degree of public and
private crime. It is conceivable that the degree of goodness could rise—due to education
or more universal economic prosperity, say—sufficient to make support for the legitimacy
of states evaporate. It’s just very unlikely.
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is, it is not libertarian. It is not opposed to aggression. It is in favor of
something else—making sure certain public “needs” are met, despite the
cost—but not peace and cooperation. The criminal, gangster, socialist,
welfare-statist, and even minarchist all share this: they are willing to con-
done naked aggression, for some reason. The details vary, but the result
is the same—innocent lives are trampled by physical assault. Some have
the stomach for this; others are more civilized—libertarian, one might
say—and prefer peace over violent struggle.

As there are criminals and socialists among us, it is no surprise that
there is a degree of criminal-mindedness in most people. After all, the
state rests upon the tacit consent of the masses, who have erroneously
accepted the notion that states are legitimate. But none of that means
the criminal enterprises condoned by the masses are justified.

It’s time for libertarians to take a stand. Are you for aggression, or
against it?*

6 For discussion of other aspects of anarchist libertarian theory, see references in “Legisla-
tion and the Discovery of Law in a Free Society” (ch. 13), n.25, and others listed in Kinsella,
“The Greatest Libertarian Books,” StephanKinsella.com (Aug. 7, 2006) and Hans-Hermann
Hoppe, “Anarcho-Capitalism: An Annotated Bibliography,” LewRockwell.com (Dec. 31,
2001; https://archive.lewrockwell.com/hoppe/hoppe5.html).
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How We Come to Own Ourselves

Originally published in Mises Daily (Sep. 7, 2006). The illustrating photo
chosen by an editor at Mises.org for the original article inspired the image
used on the back cover of this book. See my post “The Story of a Libertarian
Book Cover,” StephanKinsella.com (March 4,2011).

'The primary social evil of our time is lack of respect for self-owner-
ship rights. It is what underlies both private crime and institutionalized
crime perpetrated by the state. State laws, regulations, and actions are
objectionable just because the state is claiming the legal right to control
how someone’s body is to be used.'

1 As will become clear, by “self-ownership,” I am referring to a person’s ownership of
his body, where the person (or actor or agent) is conceptually distinct from his body, just as
one’s mind is conceptually distinct from one’s brain, even if a mind is not possible without
a brain and a person cannot exist without a body. Other terms such as “self-body-owner-
ship” might be used instead, but they are unwieldy. Some libertarians object to the concept
of self-ownership or body-ownership, maintaining that it implies some mystical belief
where the “person,” or perhaps his soul, is some spirit that owns and “inhabits” or “occu-
pies” the body. For an example of a silly objection along these lines, Leland Yeager claims
my advocacy of self-ownership involves some kind of mind-body dichotomy mistake. See
Stephan Kinsella “Yeager and Other Letters Re Liberty article ‘Intellectual Property and
Libertarianism,” StephanKinsella.com (Jan. 23, 2010); idem, “Intellectual Property and
Libertarianism,” Mises Daily (Nov. 17, 2009). This is nonsense. Self-ownership simply
specifies that each person has the right to control his body; it is the opposite of other-
ownership, or domination and slavery. Nothing could be more libertarian. See “What
Libertarianism Is” (ch. 2), text at notes 12 and 13; see also Stephan Kinsella, “Libertarians’
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When the state drafts a man or threatens him with imprisonment if
he violates its narcotics laws, for example, it is assuming partial control
of his body, contrary to his self-ownership rights. Moreover, laws such as
tax laws or fines for failure to comply with arbitrary state decrees (e.g.,
economic regulations, anti-discrimination rules) also violate self-owner-
ship rights, to the extent they threaten to imprison or harm the body of
the person, and in any case violate the person’s derivative property rights
in the expropriated resources.

After all, although self-ownership is more fundamental than rights
in external resources—one must own oneself, one’s body, in order to
own other things—self-ownership is rendered meaningless if the right
to own private property in external resources is not also respected.? This

Who Object to ‘Self-Ownership,” StephanKinsella.com (July 19,2022); Roderick T. Long,
“Getting Self-Ownership in View” (Paper presented to the PPE conference, March 2019,
New Orleans; https://perma.cc/U4AU-E996); idem, “This Self Is Mine,” Austro-Athenian
Empire Blog (July 8, 2014; https://perma.cc/VKP7-9F4D). See also Hans-Hermann
Hoppe, “Ihe Idea of a Private Law Society,” Mises Daily (July 28, 2006; https://mises.
org/library/idea-private-law-society) (“Outside of the Garden of Eden, in the realm of
all-around scarcity, the solution [to the problem of social order] is provided by four inter-
related rules.... First, every person is the proper owner of his own physical body. Who else,
if not Crusoe, should be the owner of Crusoe’s body? Otherwise, would it not constitute
a case of slavery, and is slavery not unjust as well as uneconomical?”); and idem, The Great
Fiction: Property, Fconomy, Society, and the Politics of Decline (Second Expanded Edition,
Mises Institute, 2021; www.hanshoppe.com/tgf), chap. 11, Part II.

2 As Professor Hoppe explains, a person’s body is “the very prototype of a scarce good.”
Hans-Hermann Hoppe, Tbe Economics and Ethics of Private Property: Studies in Political
Economy and Philosophy (Auburn, Ala.: Mises Institute, 2006 [1993]; www.hanshoppe.com/
eepp), p. 335; see also idem, A Theory of Socialism and Capitalism: Economics, Politics, and
Ethics (Auburn, Ala.: Mises Institute, 2010 [1989]; www.hanshoppe.com/tsc), pp. 19 & 21
et pass., pp. 158-60. Once property rights are established in one’s body (self-ownership), the
argument can then be extended to other, external, previously-unowned scarce resources. See
generally Hoppe, The Economics and Ethics of Private Property, pp. 335-36, et pass. and idem,
A Theory of Socialism and Capitalism, pp. 19 & 21 et pass., pp. 15860 (re body rights) and p.
160 et seq. for property rights in external resources. The self-ownership or body-ownership
rule can be formulated as “Nobody has the right to uninvitedly aggress against the body of
any other person and thus delimit or restrict anyone’s control over his own body.” Hoppe,
A Theory of Socialism and Capitalism, p. 159. But “conflicts over bodies, for whose possible
avoidance the nonaggression principle formulates a universally justifiable solution, make up
only a small portion of all possible conflicts.” I4id., at 159—60. For conflicts related to the
use of other resources:

norms are needed, too, as it could come to conflicting evaluations regarding their
use. But in fact, any other norm must be logically compatible with the nonaggres-
sion principle in order to be justified itself, and, mutatis mutandis, every norm that
could be shown to be incompatible with this principle would have to be considered
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is why Murray Rothbard insisted that all “human rights” are property
rights: that is, ownership rights in scarce resources, whether self-owner-
ship rights in one’s body, or property rights in external objects.’

Now as the examples above show, all political theories advocate
some form of property rights, since they specify certain owners of vari-
ous types of resources.’ State policies that tax, conscript, or imprison or
fine individuals for failure to comply with various regulations in effect
assign partial ownership in the subjects’bodies or other owned resources
to the state. The state claims a partial ownership right in these resources.’

All political systems assign owners to resources according to some
assignment rule. What sets libertarianism apart is its own unique prop-
erty-assignment rule: the rule that specifies that individuals, not the
state, are owners of their own bodies and other external scarce resources.

FIRST USE AND HOMESTEADING
OF UNOWNED RESOURCES

It is, therefore, crucial that libertarian theory have a sound basis for
property rights and for its unique property assignment rules.

invalid. In addition, as the things with respect to which norms have to be formu-
lated are scarce goods—just as a person’s body is a scarce good—and as it is only
necessary to formulate norms at all because goods are scarce and not because they
are particular kinds of scarce goods, the specifications of the nonaggression prin-
ciple, conceived of as a special property norm referring to a specific kind of good,
must in fact already contain those of a general theory of property.

Ibid., at 160. See also “A Libertarian Theory of Punishment and Rights” (ch. 5), Part IILE,

“Property Rights” (extending the body- or self-ownership rights established by the preced-

ing estoppel analysis to external scarce resources).

For my attempt at a concise formulation of the libertarian view on self-ownership and
external property rights, see Stephan Kinsella, “Aggression and Property Rights Plank in
the Libertarian Party Platform,” StephanKinsella.com (May 30, 2022).

3 Murray N. Rothbard, “Human Rights’as Property Rights,” in The Ethics of Liberty (New
York: New York University Press, 1998; http://mises.org/rothbard/ethics/fifteen.asp). See
also Kinsella, “Aggression and Property Rights Plank in the Libertarian Party Platform.”

4 See “What Libertarianism Is” (ch. 2) for more on this.

5 This is ultimately also the core injustice of intellectual property laws: they are
non-consensual negative easements granted by the state. See “Against Intellectual Property
After Twenty Years: Looking Back and Looking Forward” (ch. 15), Part IV.B.



https://www.stephankinsella.com/2022/05/aggression-and-property-rights-plank-in-the-libertarian-party-platform/
https://www.stephankinsella.com/2022/05/aggression-and-property-rights-plank-in-the-libertarian-party-platform/
http://mises.org/rothbard/ethics/fifteen.asp
http://mises.org/rothbard/ethics/fifteen.asp

48 | PART 2: Rights

Relying on some version of the Lockean notion of homesteading or
original appropriation—an individual appropriating something unowned
from the state of nature, thereby becoming the owner—libertarianism
rightly focuses on the concept of first use of a previously unowned scarce
resource as the key test for determining ownership of it.°

One’s initial impression might be that first use is the bedrock prin-
ciple of libertarian property assignment, that is, that it decides questions
of ownership of a// scarce resources, both human bodies and external
things. The owner of a plot of land is its first user (or his descendent in
title), just as the first user of a body is its owner. This would mean that
self-ownership rests on the first use principle, or homesteading.

PARENTS AS FIRST OWNERS

And what is wrong with relying on first use as the basis for self-owner-
ship? To be sure, with respect to most claimants to one’s body—a robber
or state trying to conscript, say—one is indeed the “first user,” or a prior
user, and thus has a better claim to the body than the outsider.” But what
about one’s parents? Is one really the firs¢ user of one’s body? Was one’s

6 For more on the importance of and reasons for first use being the touchstone of
property ownership, see “Defending Argumentation Ethics” (ch. 7), especially the sec-
tion “Objective Links: First Use, Verbal Claims, and the Prior-Later Distinction,” and
the references in “A Libertarian Theory of Contract: Title Transfer, Binding Promises,
Inalienability” (ch. 9) to various writings by Hans-Hermann Hoppe on this issue; also
Stephan Kinsella, “The Essence of Libertarianism? ‘Finders Keepers,” ‘Better Title,” and
Other Possibilities,” StephanKinsella.com (Aug. 31, 2005); idem, “Thoughts on Intellectu-

al Property, Scarcity, Labor-Ownership, Metaphors, and Lockean Homesteading,” Mises
Economic Blog (May 26, 2006); “Selling Does Not Imply Ownership, and Vice-Versa: A

Dissection” (ch. 11); idem, “KOL259 | ‘How To Think About Property, New Hampshire
Liberty Forum 2019, Kinsella on Liberty Podcast (Feb. 9, 2019). Two subsidiary rules are
contractual title transfer and transfer as a result of rectification for a tort. For more on this,
see “What Libertarianism Is” (ch. 2), n.11 and accompanying text e# pass.

7 Writes Hoppe: “While I can cite in favor of my property claim regarding my body the
objective fact that I was the body’s first occupant—its first user—anyone else who claims
to have the right to control this body can cite nothing of the sort.” 4 Theory of Socialism and
Capitalism, p. 23. See also Kinsella, “Intellectual Property and Libertarianism”:

the libertarian property-assignment rule for bodies is that each person owns his
own body. Implicit in the idea of self-ownership is the belief that each person has a
better claim to the body that he or she directly controls and inhabits than do others.
I have a better claim to the right to control my body than you do, because it is 7y
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body simply lying around unowned, in state of nature, waiting for some
occupant to swoop down and appropriate it?

No, obviously not. One’s body was in the care of—and in a sense
produced by—one’s parents, in particular one’s mother. So if we main-
tain that “first use” always determines the answer to the question “who
owns this resource?,” for any resource at all, then it would seem that
parents do own their children. The mother owns the physical matter and
bits of food and nourishment that assemble into the zygote, embryo,
tetus, and then baby, just as the owner of an apple tree owns the apples
that fall and the owner of a cow owns the calves it produces.

So, when does the child become a self-owner? Or does he? The
libertarian seems to be faced with a dilemma.

POSSIBLE SOLUTIONS TO THE DILEMMA

Several possible arguments might be put forward to avoid the uncom-
fortable specter of children in bondage, slaves owned by their parents.
First, it could be noted that the main political issue in society concerns
third parties who want to dominate and control others. Slaveowning
parents do not seem to pose the most pressing danger. For the typical
case of conflict, the first-use principle suffices to prove self-ownership

body; I have a unique link and connection to my body that others do not, and that
is prior to the claim of any other person.
Anyone other than the original occupant of a body is a latecomer with respect to
the original occupant. Your claim to my body is inferior in part because I bad it
first. The person claiming your body can hardly object to the significance of what
Hoppe calls the “prior-later” distinction, since he adopts this very rule with respect
to his own body—he has to presuppose ownership of his own body in order to
claim ownership of yours.
As for this latter point, Auberon Herbert writes: “If the entities do not belong to them-
selves, then we are reduced to the most absurd conclusion. A or B cannot own himself; but
he can own, or part own, C or D.” Auberon Herbert, “Part XI,” in Auberon Herbert & J.
H. Levy, Taxation and Anarchism: A Discussion between the Hon. Auberon Herbert and J.H.
Levy (London: The Personal Rights Association, 1912; https://perma.cc/[.X8H-MZFH),
p. 37, quoted in Murray N. Rothbard, Man, Economy, and State, with Power and Market,
Scholar’s ed., second ed. (Auburn, Ala.: Mises Institute, 2009; https://mises.org/library/
man-economy-and-state-power-and-market), chap. 2, § 13, p. 185.
See also “Law and Intellectual Property in a Stateless Society” (ch. 14), Part II.C. For

more on the prior-later distinction, see references in note 6, above.
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of one’s body vis-a-vis the third party claimant. Still, this leaves open
the possibility of parents owning their children.

Second, it could be argued that even if the parent does own the child,
in most cases a decent parent would voluntarily manumit the child at a
suitable age. This is probably true, but the possibility of a brutal parent
selling his son or daughter into slavery is still unsettling.

Third, it is not difficult to envision a scenario in which most lines of
descent, at some point, become permanently “liberated” or “manumitted”
by the benevolent actions of a key ancestor. Great-great-great-Grand-
dad manumits his child on the condition that he free his issue, and so on.
In this way, eventually all or most lines of descent become freed by some
distant act in the past of a benevolent ancestor. But still, this leaves open
the possibility that some might not; and, in any event, it admits that at
some points in time, child-slavery exists and is permissible.

Finally, and to me most decisive: it could be argued that the parent
has various positive obligations to his or her children, such as the obli-
gation to feed, shelter, educate, etc. The idea here is that libertarianism
does not oppose “positive rights”; it simply insists that they be vo/un-
tarily incurred. One way to do this is by contract, or so some would
argue;’ another is by trespassing against someone’s property. Now, if
you pass by a drowning man in a lake you have no enforceable (legal)
obligation to try to rescue him; but if you push someone in a lake you
have a positive obligation to try to rescue him, to mitigate the harm
resulting from your tort. If you don’t attempt the rescue, you could be
liable for homicide.

Likewise, if your voluntary actions bring into being an infant with
natural needs for shelter, food, care, and with human rights, it is akin
to throwing someone into a lake. In both cases you create a situation
where another human is in dire need of help and without which he
will perish. By creating this situation of need you incur an obligation
to provide for those needs. And surely this set of positive obligations
to one’s child would encompass the obligation to manumit the child at
a certain point. This last argument is, to my mind, the most attractive,

8 But see “A Libertarian Theory of Contract” (ch. 9), arguing that contracts do not give
rise to binding obligations but only result in transfers of title to owned (alienable) resources.
In which case a mere promise or “contract” could not, in and of itself, give rise to any posi-
tive obligations or corresponding positive rights.
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but it is also probably the least likely to be accepted by most libertar-
ians, who generally seem opposed to positive obligations, even if they
are incurred as the result of one’s actions. Rothbard, for example, puts
forward several objections to such an approach.’

OBJECTIVE LINK: THE REAL TOUCHSTONE

All this said, it turns out that these Herculean efforts are unnecessary.
'The dilemma arises only if it is assumed that “first use” determines own-
ership not only for homesteaded resources, but also for bodies.

However, the “first use” rule is merely the result of the application
of the more general principle of vbjective link to the case of objects that
may be homesteaded from an unowned state. Recall that the purpose
of property rights is to permit conflicts over scarce (rivalrous, conflict-
able) resources to be avoided.” To fulfill this purpose, property titles to
particular resources are assigned to particular owners. The assignment
must not, however, be random, arbitrary, or biased, if it is to actually be
a property norm and possibly help conflict to be avoided. What this
means is that title has to be assigned to one of the competing claimants
based on “the existence of an objective, intersubjectively ascertainable
link between owner and the” resource claimed.”

Thus, it is the concept of objective link between claimants and a
claimed resource that determines property ownership. First use is
merely what constitutes the objective link in the case of previously
unowned resources. In this case, the only objective link to the thing
is that between the first user—the appropriator—and the thing. Any
other supposed link is not objective, and is merely based on verbal
decree, or on some type of formulation that violates the prior-later

9 See Murray N. Rothbard, “Children and Rights,” in The Ethics of Liberty (New York:
New York University Press, 1998; http://mises.org/rothbard/ethics/fourteen.asp). See also
Kinsella, “Objectivists on Positive Parental Obligations and Abortion,” The Libertarian
Standard (Jan. 14,2011).

10 On the term “conflictable,” see Kinsella, “On_Conflictability and Conflictable
Resources,” StephanKinsella.com (Jan. 31, 2022); also “Against Intellectual Property After
Twenty Years: Looking Back and Looking Forward” (ch. 15), at n.29; “What Libertari-
anism Is” (ch. 2), Appendix I.

11 Hoppe, 4 Theory of Socialism and Capitalism, p. 23.
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distinction. But the prior-later distinction is crucial if property rights
are to actually establish rights and make conflict avoidable. Moreover,
ownership claims cannot be based on mere verbal decree, as this also
would not help to reduce conflict, since any number of people could
simply decree their ownership of the thing."

So for homesteaded things—previously unowned resources—the
objective link s first use. It has to be, by the nature of the situation.

Human Bodies

But for human bodies, matters are somewhat different. As noted above,
one is not really the “first user” of one’s body in the same sense as one
is the first user of a previously unowned thing that one appropriates.
It’s not as if the body was just lying, unoccupied and unused, in the
wild, waiting for an occupant to homestead it. And moreover, as noted
above, the occupant is not exactly the first user of his body, with respect
to his parents.

Additionally, to homestead an unowned resource presupposes one
already has a body, which one uses to act in the world and to homestead
such unowned things. But this is not the case for “homesteading” one’s

body. One has no body before one gains rights to it.”

Direct Control

If “first use” is not the ultimate test for the “objective link” in the case
of body ownership, what is? It is the unique relationship between
a person and “his” body—his direct and immediate control over the body,
and the fact that, at least in some sense, a body is a given person and
vice-versa (as it is impossible to imagine a person that does not have
a body, without accepting groundless religious conceptions). This is

12 Hoppe elaborates on these themes in chaps. 1, 2, and 7 of A Theory of Socialism and
Capitalism.

13 For further discussion of the difference between bodies and previously unowned
things, see “A Libertarian Theory of Contract” (ch. 9), Part IIL.B e# pass. As Hoppe points
out, “any indirect control of a good by a person presupposes the direct control of this
person regarding his own body; thus, in order for a scarce good to become justifiably
appropriated, the appropriation of one’s directly controlled ‘own’ body must already be
presupposed as justified.” Quoted in text at note 17, below.



How We Come to Own Ourselves | 53

what constitutes the objective link sufficient to give that person better
title to his body than any third party claimant, even his parents.” (This
link is only a presumption, it is defeasible, as noted below, since it may
be severed or forfeited by a person committing an act of aggression
that gives the victim rights over the aggressor’s body, for purposes of
self-defense, restitution, or retribution.)

Moreover, any outsider who claims another’s body cannot deny
this objective link and its special status, since the outsider also neces-
sarily presupposes this in his own case. This is so because in seeking
dominion over the other, in asserting ownership over the other’s body,
he has to presuppose his own ownership of his body, which demon-
strates he does place a certain significance on this link, at the same time
that he disregards the significance of the other’s link to his own body.
(Notice that if a victim seeks dominion over the body of his aggressor
for purposes of self-defense or proportional punishment, his claim of
ownership over the aggressor’s body is not incompatible with a claim
of self-ownership, since the cases are different. It is not inconsistent to
claim that the special link between an innocent person and his body
gives him the best claim over that body, and to also claim that this no
longer holds for an aggressor because he has committed aggression.
'This distinction is neither arbitrary nor particularizable; it is grounded
in the nature of things.)"”

14 Tn revising this chapter, this footnote grew to unmanageable length. I have placed the
relevant commentary in the Appendix, below.

15 For more on this, see especially the text following n.37 in chapter 7; also “A Liber-
tarian Theory of Punishment and Rights” (ch. 5), Parts III.C “Punishing Aggressive
Behavior” and III.D “Potential Defenses by the Aggressor”; Hoppe, 4 Theory of Socialism
and Capitalism, pp. 157-65; “What Libertarianism Is” (ch. 2), the section “Self-owner-
ship and Conflict Avoidance”; “Dialogical Arguments for Libertarian Rights” (ch. 6),
n.43 and accompanying text; and Stephan Kinsella, “The problem of particularistic ethics
or, why everyone really has to admit the validity of the universalizability principle,”
StephanKinsella.com (Nov. 10, 2011). Although Hoppe has not directly addressed this
issue, I believe this is compatible with his argumentation ethics. Note that in the quote
in note 17 below, he states: “every attempt of an indirect control of my body by another
person must, unless I have explicitly agreed fo it, be regarded as unjust(ified)” (emphasis
added). I believe the forfeiture of rights that results from voluntarily committing
aggression can be subsumed under the “explicitly agreed to” provision; indeed, I have
been reluctant to separate out rectification as a third principle of property rights alloca-
tion, in addition to original appropriation and contractual transfer, since rectification can
be thought of as a special case of contractual transfer since aggression is a voluntary
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'The basic point about the primacy of the “direct” link over an “in-
direct” link (ceteris paribus—see the point above about punishment of
criminals) was first suggested to me by Hoppe. As might be apparent
to those familiar with Hoppe’s argumentation ethics,” the Hoppean
theory implies the logical priority of direct versus indirect control over
one’s body. In fact, the argument made above (that any outsider who
claims another’s body cannot deny the objective link between person
and body) is merely an application of Hoppe’s argumentation ethics
approach. It turns out Hoppe made a similar argument in a German
publication in 1987:

The answer to the question what makes my body “mine” lies in the ob-
vious fact that this is not merely an assertion but that, for everyone to
see, this s indeed the case. Why do we say “This is my body”? For this,
a twofold requirement exists. On the one hand it must be the case that
the body called “mine” must indeed (in an intersubjectively ascertainable
way) express or “objectify” my will. Proof of this, as far as my body is
concerned, is easy enough to demonstrate: When I announce that I will
now lift my arm, turn my head, relax in my chair (or whatever else) and
these announcements then become true (are fulfilled), then this shows
that the body which does this has been indeed appropriated by my will.

action that results in changes of ownership, just as normal contracts do. However, due
to its special characteristics, it is worth calling it out as a third principle, if its relation-
ship to the first two principles (homesteading and contract) is kept in mind. See, e.g.,
my formulation in Kinsella, “Aggression and Property Rights Plank in the Libertarian
Party Platform.”

16 For more on argumentation ethics, see “Dialogical Arguments for Libertarian Rights”
(ch. 6); “Defending Argumentation Ethics”(ch. 7); “The Undeniable Morality of Capitalism”
(ch. 22); Hoppe, “The Ethical Justification of Capitalism and Why Socialism Is Morally
Indefensible,” chap. 7 in A4 Theory of Socialism and Capitalism; idem, “From the Economics
of Laissez Faire to the Ethics of Libertarianism,” “The Justice of Economic Efficiency,” and
“On the Ultimate Justification of the Ethics of Private Property,” chaps. 11-13 in Zhe Eco-
nomics and Ethics of Private Property; idem, “Of Common, Public, and Private Property and
the Rationale for Total Privatization,” in The Great Fiction; idem,“ PFP163 | Hans Hermann
Hoppe, ‘On The Ethics of Argumentation’ (PES 2016),” The Property and Freedom Podcast,
ep. 163 (June 30, 2022); Stephan Kinsella, “Argumentation Ethics and Liberty: A Concise
Guide,” StephanKinsella.com (May 27,2011); idem, “Hoppe’s Argumentation Ethics and Its
Critics,” StephanKinsella.com (Aug. 11,2015); Frank van Dun, “Argumentation Ethics and
the Philosophy of Freedom,” Libertarian Papers 1, art. no. 19 (2009; www.libertarianpapers.
org); Marian Eabrasu, “A Reply to the Current Critiques Formulated Against Hoppe’s
Argumentation Ethics,” Libertarian Papers 1, art. no. 20 (2009; www.libertarianpapers.org);
Norbert Slenzok, “The Libertarian Argumentation Ethics, the Transcendental Pragmatics

of Language, and the Conflict-Freedom Principle,” Analiza i Egzystencia 58 (2022), 35-64.
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If, to the contrary, my announcements showed no systematic relation to
my body’s actual behavior, then the proposition “this is my body” would
have to be considered as an empty, objectively unfounded assertion; and
likewise this proposition would be rejected as incorrect if following my
announcement not my arm would rise but always that of Miller, Meier,
or Schulze (in which case one would more likely be inclined to con-
sider Miiller’s, Meier’s, or Schulze’s body “mine”). On the other hand,
apart from demonstrating that my will has been “objectified”in the body
called “mine,” it must be demonstrated that my appropriation has pri-
ority as compared to the possible appropriation of the same body by
another person.

As far as bodies are concerned, it is also easy to prove this. We demon-
strate it by showing that it is under my direct control, while every other
person can objectify (express) itself in my body only indirectly, i.e., by
means of their own bodies, and direct control must obviously have logical-
temporal priority (precedence) as compared to any indirect control. The
latter simply follows from the fact that any indirect control of a good by
a person presupposes the direct control of this person regarding his own
body; thus, in order for a scarce good to become justifiably appropriated,
the appropriation of one’s directly controlled “own” body must already be
presupposed as justified. It thus follows: If the justice of an appropriation
by means of direct control must be presupposed by any further-reaching
indirect appropriation, and if only I have direct control of my body, then
no one except me can ever justifiably own my body (or, put differently,
then property in/of my body cannot be transferred onto another person),
and every attempt of an indirect control of my body by another person
must, unless I have explicitly agreed to it, be regarded as unjust(iﬁed).”

17 Informal translation (by Hans-Hermann Hoppe) from, Eigentum, Anarchic und Staat
(Manuscriptum Verlag, 2005; originally published in 1987; www.hanshoppe.com/eigentum),
pp- 98-100. See also the similar, but later, quote in “Defending Argumentation Ethics” (ch.
7), at n.35; and idem, Economy, Society, and History (Auburn, Ala.: Mises Institute, 2021;
https://www.hanshoppe.com/esh/), pp. 7-8 (discussing each human’s unique connection to
his own body). See also Emanuele Martinelli, “On Whether We Own What We Think”
(draft, 2019; https://www.academia.edu/93535130/On Whether We Own What We
Think), p. 3: regarding Locke’s notion of self-ownership, “the basic intuition is that no one
could metaphysically control another one’s body and mind.” See also Locke, Second Treatise
on Civil Government, chap. 5, “Of Property”; and Richard A. Epstein, “Possession as the
Root of Title,” Georgia L. Rev. 13 (1979; https://chicagounbound.uchicago.edu/journal
articles/1236/) 1221-43, p. 1227 (citation omitted; emphasis added):

Why does labor itself create any rights in a thing? The labor theory rests at least
upon the belief that each person owns himself. Yet that claim, unless it be accepted
as bedrock and unquestioningly, must be justified in some way.... The obvious line
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And as Hoppe adds in the Foreword, “if body-ownership were assigned
to some indirect body-controller, conflict would become unavoidable as
the direct body-controller cannot give up the direct control over his
body as long as he is alive” (emphasis added). In other words, direct
control has logical-temporal priority as compared to any indirect
control, since otherwise conflict is unavoidable, contrary to the very

purpose of pI’OpCI‘ty norms.

Perhaps it is time to summarize the (interrelated) reasons why direct
control is the relevant link for determining ownership of human bodies,

Summary

and why self-ownership is thus justified:

1.

First, it is intuitively obvious; it’s the “natural” position. Who better
to own my body than me? (See Hoppe’s discussion of this in 4 Zheo-
ry of Socialism and Capitalism, at p. 21 et seq.) As Locke wrote, “every

man has a property in his own person: this no body has any right to
but himself.”*

The arguments made by both Rothard and Hoppe, in the Appendix,
below, rejecting the only two possible alternatives to self-ownership:
the “communist” alternative of Universal and Equal Other-own-
ership, which is unworkable and would lead to the death of the
human race; and other-ownership (slavery, domination), which is
not universalizable.

The prior-later distinction, noted above (see notes 6, 7): It is diffi-
cult to deny that a person has a claim to self-ownership based on
his direct control of his body. This is the objective link par excel-
lence. As Hoppe writes, “While I can cite in favor of my property
claim regarding my body the objective fact that I was the body’s
first occupant—its first user—anyone else who claims to have the
right to control this body can cite nothing of the sort.” (note 7,
above) Anyone claiming a right to enslave this person via indirect
control always comes along later. Indirect control of a person is
impossible unless he is a person. When he becomes a person, his
direct control makes him the first owner of his body. The would-be

for justification is that each person is in possession of himself, if not by choice or con-
scious act, then by a kind of natural necessity.
18 Locke, Second Treatise on Civil Government, §25.
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enslaver is thus a latecomer, in violation of the prior-later distinction.
'Thus, a property norm assigning property rights in a latecoming-
indirect controller cannot be justifiable since it would, like any
property norm violating the prior-later distinction, generate
rather than reduce conflict.

4. Related to the universalizability points made in point 2 above: human
actors who seek to own external resources presuppose they already
own their own bodies. This right did not come from homesteading,
but is based on some other reason (e.g., direct control). Thus, when
the slaver attempts to dominate and own another person, he must
claim self-ownership rights in himself—on some basis. Whatever the
basis for the would-be enslaver’s claim to self-ownership, he cannot
deny that similarly situated other persons do not have this same right.

5. Perhaps most decisively, as Hoppe argues in previous work (quote
at note 17, above), and as he emphasizes in a related comment in
the Foreword: “if body-ownership were assigned to some indi-
rect body-controller, conflict would become unavoidable as the direct
body-controller cannot give up the direct control over his body
as long as he is alive.” As I discuss also in chapter 7 (note 35, text
following note 36), what Hoppe is pointing out here is that assigning
ownership over a person (the direct body-controller) to an enslav-
er (the indirect body-controller), necessarily generates conflict because
the enslaved person maintains his direct control over his body—as
Rothbard points out, his will remains “inalienable” (see chapter 9,
Part II1.C). In other words, direct control has priority as compared
to any indirect control, since otherwise conflict is unavoidable, con-
trary to the wery purpose of property norms. A norm that generates
conflict cannot be considered a property norm aimed at reducing
conflict, and thus cannot be justified. For this reason, direct control
has logical-temporal precedence over indirect control, and the only
justified property norm is self-ownership."’

19 T discuss this also in Kinsella, “On the Obligation to Negotiate, Compromise, and
Arbitrate,” StephanKinsella.com (April 6, 2023). See also related discussion in “Defending
Argumentation Ethics” (ch. 7), text following n.36; “Law and Intellectual Property in a
Stateless Society” (ch. 14), Part I1.C.
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Returning to the Child

So, who owns a child’s body? We may say that initially, before the child
has rights (say, as a very early stage fetus), the mother owns the growing
fetus that is part of her body and that was produced by her body.”
Once the child is recognized as having rights, the child owns his own
body because of his direct control over it, but the parents serve as pre-
sumptive guardians who can make decisions on the child’s behalf. (‘The
presumption can be overcome if the parents are abusive, meaning some
other adults would be selected as the guardians/parents.) When the
child reaches a sufficient level of maturity, he or she becomes an adult,
so to speak, and the parents’ guardianship ends. *'

Hoppe recognized this basic conclusion in his 1989 treatise, where
he wrote:

It is worth mentioning that zhe ownership right stemming from production
[fends its natural limitation only when, as in the case of children, the thing
produced is itself another actor-producer. According to the natural theory of
property, a child, once born, is just as much the owner of his own body as any-
one else. Hence, not only can a child expect not to be physically aggressed
against but as the owner of his body a child has the right, in particular,
to abandon his parents once he is physically able to run away from them
and say “no” to their possible attempts to recapture him. Parents only
have special rights regarding their child—stemming from their unique
status as the child’s producers—insofar as they (and no one else) can
rightfully claim to be the child’s trustee as long as the child is physically

unable to run away and say “no.””

20 For those who believe human rights start from conception, the mother would never be
seen as the owner of the fetus. But I do not believe this can be argued from purely rational
principles.

21 To be clear, humans do not literally homestead or appropriate their bodies as they
homestead or appropriate unowned external resources. In the original article upon which
this chapter is based, I referred to the child at some point appropriating or “homestead-
ing” his body, but this was meant only as an analogy. Before the child has rights, the body
is owned by the mother as it is part of her. After the child is recognized as having rights,
but before he or she has full capacity, the parents are the presumptive agents for and
guardians of the child. For more on the distinction between self- or body-ownership and
ownership of external resources, see “A Libertarian Theory of Contract” (ch. 9); “Selling
Does Not Imply Ownership, and Vice-Versa: A Dissection” (ch. 11); idem, “Aggression
and Property Rights Plank in the Libertarian Party Platform”; idem, “KOL259 | ‘How
To Think About Property.”

22 Hoppe, 4 Theory of Socialism and Capitalism, pp. 24-25,1.12 (emphasis added).
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Here Hoppe adopts the Rothbardian approach, which uses the child’s
capacity to run away and say “no” as a sort of rule of thumb for indi-
cating when a child fully appropriates his body.” But a more general
conception of body-appropriation may be developed by considering the
tollowing. First, as Hoppe emphasizes, to appropriate means to 4ring
under control.**

Hoppe also argues that rights are held by rational agents—those who
are “capable of communicating, discussing, arguing, and in particular,
[who are] able to engage in an argumentation of normative problems.”” This
implies that a person reaches adulthood, or “appropriates” his body and
gains full ownership rights to it, when he reaches the point where he is a
rational agent in this sense. (‘The act of gaining full self-ownership rights
may be regarded as a type of homesteading or appropriation of one’s
body—reaching adulthood, so to speak—so long as it is kept in mind that
itis a special type of homesteading: not homesteading &y a body-owner of
an unowned (non-agent) resource, but the establishment of an objective
link constituted by direct and immediate control of the body by a ratio-
nal agent. The child becomes a full self-owner or body-owner, when he
reaches sufficient rational agency to be rights-bearing and independent,
because he has direct control over his body. It is the union of these two
characteristics that gives him a proprietary right over his body: rational
agency + direct control. Animals also have direct control over their bod-
ies but can be owned because they have no rational agency, that is, no
rights. Both characteristics are needed for the young human to become
a self-owning adult, so to speak.)

Obviously, there are other issues that could be explored here: when
and exactly how does a child homestead himself, or reach adulthood,;
and exceptions to the prima facie case, such as where a person commits
a crime which in some sense severs his objective link or transfers it to
his victim (creating a “superior” link on behalf of the victim), so that
the victim has the right to retaliate. But it should be clear that what

23 Rothbard, “Children and Rights.” Again, this “appropriation”is not the same as a body-
owning actor homesteading or appropriating an unowned, external resource. See note 21,
above.

24 Hans-Hermann Hoppe, “Four Critical Replies,” in The Economics and Ethics of Private
Property, p. 405.

25 Hoppe, 4 Theory of Socialism and Capitalism, pp. 1819, n.5.
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distinguishes libertarianism from all competing political theories is its
scrupulous adherence—informed by sound, i.e., Austrian, economics—
to the idea that property rights in scarce resources must be assigned
to the person with the best objective link to the resource in question;
and that, in the case of bodies, the link is the natural connection to
and relationship between the occupant and the body, while for all other
resources, the objective link is first use and contractual transfer.

APPENDIX
DIRECT CONTROL AND OBJECTIVE LINKS

As noted above, the material here was originally intended to appear
in footnote 14, above. Due to its length, I include this material in this
appendix.

In the text above, I noted that “first use” is not the ultimate test
for the “objective link” in the case of body ownership, but that rather
it is a person’s direct and immediate control over his body. See also, on
this, Rothbard, who argues in favor of self-ownership because the only
logical alternatives are “(1) the ‘communist’ one of Universal and Equal
Other-ownership, or (2) Partial Ownership of One Group by Anoth-
er—a system of rule by one class over another.”” However, Alternative
(2) cannot be universal, as it is partial and arbitrary; and Alternative
(1) either breaks down in practice and reduces to Alternative (2), or,
if actually implemented, would result in the death of the human race.

As Rothbard writes:

Can we picture a world in which 7o man is free to take any action what-
soever without prior approval by everyone else in society? Clearly no man
would be able to do anything, and the human race would quickly perish.
But if a world of zero or near-zero self-ownership spells death for the
human race, then any steps in that direction also contravene the law of
what is best for man and his life on earth.”

26 Murray N. Rothbard, “Interpersonal Relations: Ownership and Aggression,” in
The Ethics of Liberty (https://mises.org/library/crusoe-social-philosophy), p. 45.
27 Ibid., p. 46.
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Hoppe also writes on this:

If a person A were not the owner of his own body and the places and
goods originally appropriated and/or produced with this body as well as
of the goods voluntarily (contractually) acquired from another previous
owner, then only two alternatives exist. Either another person B must
be recognized as the owner of A’s body as well as the places and goods
appropriated, produced or acquired by A, or else a// persons, A and B,
must be considered equal co-owners of all bodies, places and goods.

In the first case, A would be reduced to the rank of B’s slave and object of
exploitation.... such a ruling must be discarded as a human ethic equally
applicable to everyone qua human being (rational animal). From the very
outset, any such ruling can be recognized as not universally acceptable
and thus cannot claim to represent law. For a rule to aspire to the rank
of a law—a just rule—it is necessary that such a rule apply equally and
universally to everyone.

Alternatively, in the second case of universal and equal co-ownership,
the requirement of equal law for everyone is fulfilled. However, this
alternative suffers from another even more severe deficiency, for if it
were applied, all of mankind would instantly perish. (And since every
human ethic must permit the survival of mankind, this alternative must
be rejected.)

... 'This insight into the praxeological impossibility of “universal com-
munism,” as Rothbard referred to this proposal, brings us immediately
to an alternative way of demonstrating the idea of original appropri-
ation and private property as the only correct solution to the problem
of social order.”®

And in another work, Hoppe adds:

What is wrong with this idea of dropping the prior-later distinction as
morally irrelevant? First, if the late-comers, i.e., those who did not in fact
do something with some scarce goods, had indeed as much of a right
to them as the first-comers, i.e., those who did do something with the

28 Hans-Hermann Hoppe, “Rothbardian Ethics,” in The Economics and Ethics of Private
Property, pp. 383-84. See also similar comments in David Boaz, The Libertarian Mind:
A Manifesto for Freedom (New York: Simon & Schuster, 2015), p. 140. See also related
discussion in “Law and Intellectual Property in a Stateless Society” (ch. 14), n.27 and “De-
fending Argumentation Ethics” (ch. 7), at n.31. See also R.W. Bradford’s inane criticism
of this reasoning in R.W. Bradford, “A Contrast of Visions,” Liberty 10, no.4 (March 1997;
https://perma.cc/7FDT-G7FD): 57-63, at 57-58.
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scarce goods, then literally no one would be allowed to do anything with
anything, as one would have to have all of the late-comers’ consent prior
to doing whatever one wanted to do. Indeed, as posterity would include
one’s children’s children—people, that is, who come so late that one could
never possibly ask them—advocating a legal system that does not make
use of the prior-later distinction as part of its underlying property theory
is simply absurd in that it implies adwvocating death but must presuppose
life to advocate anything. Neither we, our forefathers, nor our progeny
could, do, or will survive and say or argue anything if one were to fol-
low this rule. In order for any person—past, present, or future—to argue
anything it must be possible to survive now. Nobody can wait and suspend
acting until everyone of an indeterminate class of late-comers happens
to appear and agree to what one wants to do. Rather, insofar as a person
finds himself alone, he must be able to act, to use, produce, consume
goods straightaway, prior to any agreement with people who are simply
not around yet (and perhaps never will be).”

Marxist philosopher G.A. Cohen acknowledges:

people can do (virtually) nothing without using parts of the external
world. If, then, they require the leave of the community to use it, then,
effectively..., they do not own themselves, since they can do nothing
without communal authorization.*

Regarding this remark by Cohen, libertarian philosopher Jan Narveson
comments: “It is testimony to the strength of our position that even
someone so ideologically opposed gives it clear recognition as an argu-
ment that must be confronted.”

John Locke also rejected the idea that people can only use unowned
resources by getting the consent of everyone else as absurd:

By making an explicit consent of every commoner, necessary to any
one’s appropriating to himself any part of what is given in common,
children or servants could not cut the meat, which their father or master

29 Hoppe, 4 Theory of Socialism and Capitalism, pp. 169-70 (emphasis added). See also
idem, “The Ethics and Economics of Private Property,” in 7he Great Fiction, p. 17.

30 G.A. Cohen, “Self-Ownership, World-Ownership, and Equality,” in Frank Lucash,
ed., Justice and Equality, Here and Now (Ithaca, N.Y.: Cornell University Press, 1986), pp.
113-14; also in G.A. Cohen, Self~ownership, Freedom, and Equality (Cambridge University
Press, 1995), pp. 93-94.

31 Jan Narveson, he Libertarian Idea, reissue ed. (Broadview Press, 2001), p. 74.
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had provided for them in common, without assigning to every one his

peculiar part.”
For a point related to those mentioned above, see Hoppe, in the Foreword:

[It is] clear what a human ethic or a theory of justice worth its salt must
accomplish. It must give an answer to the question of what am I and
what is every other person permitted (or not permitted) to do, right now
and right here, wherever a person may find himself and whatever his
external surroundings of men and materials may be.

32 John Locke, Second Treatise on Civil Government (1690; https://www.johnlocke.
net/2022/07/two-treatises-of-government.html), §29.
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A Libertarian Theory of
Punishment and Rights

I published my first article on libertarian theory, “Estoppel: A New Justification
for Individual Rights,” in Reason Papers in 1992." An expanded treatment was
published in the Journal of Libertarian Studies in 1996 and a similar version in

the Loyola of Los Angeles Law Review.! This chapter is based on the latter article,

also incorporating some material from the JLS article. There I thanked “Professor
Hans-Hermann Hoppe and Jack Criss for helpful comments on an earlier draft.”
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Stephan Kinsella, “Estoppel: A New Justification for Individual Rights,” Reason Papers
No. 17 (Fall 1992): 61-74.
T Stephan Kinsella, “Punishment and Proportionality: The Estoppel Approach,” J. Liber-

tarian Stud.12,n0.1 (Spring 1996; https://mises.org/library/punishment-and-proportionality-
estoppel-approach-0): 51-73 and idem, “A Libertarian Theory of Punishment and Rights,”

Loy. L.A. L. Rev. 30, no. 2 (1997; https://digitalcommons.lmu.edu/llr/vol30/iss2/): 607—45.
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[1]t is easier to commit murder than to justify it.'

I. INTRODUCTION

Punishment serves many purposes. It can deter crime and prevent the
offender from committing further crimes. It can even rehabilitate some
criminals—except, of course, if it is capital punishment. It can satisfy
a victim’s longing for revenge or a relative’s desire to avenge. Punish-
ment can also be used as a lever to obtain restitution or rectification for
some of the damage caused by the crime. For these reasons, the issue of
punishment is and always has been a vital concern to civilized people.
They want to know the effects of punishment and effective ways of
carrying it out.?

Civilized people are also concerned about justifying punishment.
‘They want to punish, but they also want to know that such punishment
is justified. They want to be able to punish legitimately—hence the in-
terest in punishment theories.’ As pointed out by Murray Rothbard in
his short but insightful discussion of punishment and proportionality,
however, the theory of punishment has not been adequately developed,
even by libertarians.*

1 Barry Nicholas, 4n Introduction to Roman Law, rev. ed (Oxford: Oxford University
Press, 1962), p. 30 n.2 (quoting Papinian (Aemilius Papinianus)). Papinian, a third-century
Roman jurist, is considered by many to be the greatest of Roman jurists. “Papinian is said
to have been put to death for refusing to compose a justification of Caracalla’s murder of his
brother and co-Emperor, Geta, declaring, so the story goes, that ‘it is easier to commit murder
than to justify it.” Ibid. For further references and discussion of this story, see Edward D.
Re, “The Roman Contribution to the Common Law,” Fordbham L. Rev. 29, no. 3 (1960;
https://irlawnet.fordham.edu/flr/vol29/iss3/2/): 447-94, at 452 n.21.

2 See H.L.A. Hart, Punishment and Responsibility: Essays in the Philosophy of Law
(Oxford: Oxford University Press, 1968), p. 73, discussing various reasons why people
engage in punishment.

3 'The distinction between the effects or utility of punishment and the reason we have
a right to punish has long been recognized. See, e.g., William Blackstone, Commentaries
on the Laws of England (Oxford Edition, Wilfrid Prest, General Editor, 2016), bk 4, chap.
1, at pp. *7-*13 (Oxford edition pp. 4-8); E.H. Bradley, Ethical Studies, 2d ed. (Oxford:
Clarendon Press, 1927), pp. 26-27; Hart, Punishment and Responsibility, pp. 73-74.

4 Murray N. Rothbard, “Punishment and Proportionality,” in The Ethics of Liberty
(New York: New York University Press, 1998; https://mises.org/library/punishment-and-
proportionality-0),at p. 85 (“Few aspects of libertarian political theory are in a less satisfactory
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In conventional theories of punishment, concepts of restitution,
deterrence,’ retribution, and rehabilitation are often forwarded as jus-
tifications for punishment, even though they are really the effects or
purposes of punishment.® This reversal of logic is not surprising given
the consequentialist, result-oriented type of thinking that is so prevalent
nowadays. Nevertheless, the effects of punishment or the uses to which
it might be put do not justify punishment.

Take the analogous case of free speech rights as an example. Mod-
ern-day liberals and other consequentialists typically seek to justify the
First Amendment right to free speech on the grounds that free speech
promotes political discourse.” But, as libertarians—the most systematic

state than the theory of punishment.... It must be noted, however, that a// legal systems,
whether libertarian or not, must work out some theory of punishment, and that existing
systems are in af Jeast as unsatisfactory a state as punishment in libertarian theory.”). This
chapter appeared in substantially the same form in “Punishment and Proportionality,” in
Randy E. Barnett & John Hagel III, eds., Assessing the Criminal: Restitution, Retribution,
And the Legal Process (Cambridge, Mass.: Ballinger, 1977), chap. 11, pp. 259-70. See also
Rothbard’s article “King on Punishment: A Comment,” J. Libertarian Stud. 4, no. 2 (Spring

1980; https://mises.org/library/king-punishment-comment-1): 167-72 (commenting on
J. Charles King, “A Rationale for Punishment,” J. Libertarian Stud. 4, no. 2 (Spring 1980;

https://mises.org/library/rationale-punishment-0): 151-65). For additional discussion of
various punishment-related theories, see Robert James Bidinotto, ed., Criminal Justice? The
Legal System Vs. Individual Responsibility (Irvington-on-Hudson, New York: Foundation
for Economic Education, Inc., 1994; https://perma.cc/KW2G-4]F5); Gertrude Ezorsky,
ed., Philosophical Perspectives on Punishment (Albany: State University of New York Press,
1972); Stanley E. Grupp, ed., Theories of Punishment (Bloomington: Indiana University
Press, 1971); and Hart, Punishment and Responsibility.

5 This includes both prevention and incapacitation.

6 Rehabilitation is also sometimes referred to as reform. For discussion of various pun-
ishment-related theories, see Barnett & Hagel III, eds., dssessing the Criminal, Robert
James Bidinotto, “Crime and Moral Retribution,” in Criminal Justice?, pp. 181-86, discuss-
ing various utilitarian strategies of crime control and punishment; Hart, Punishment and
Responsibility, Ezorsky, ed., Philosophical Perspectives on Punishment; Grupp, ed., Theories
of Punishment; Matthew A. Pauley, “The Jurisprudence of Crime and Punishment from
Plato to Hegel,” Am. J. Jurisprudence 39, no. 1 (1994; https://scholarship.law.nd.edu/ajj/
vol39/iss1/6/): 97-152; and Ronald J. Rychlak, “Society’s Moral Right to Punish: A Further
Exploration of the Denunciation Theory of Punishment,” Tul. L. Rev. 65, no. 2 (1990):
299-338, at pp. 308-31.

7 See, e.g., Mills v. Alabama, 384 U.S. 214 (1966), p. 218: “[ TThere is practically universal
agreement that a major purpose of [the First] Amendment was to protect the free discussion
of governmental affairs”; Roth v. United States, 354 U.S. 47 (1957), p. 484, stating that a pur-
pose of the right to free speech is “to assure unfettered interchange of ideas for the bringing
about of political and social changes desired by the people”; John Hart Ely, Democracy and
Distrust: A Theory of Judicial Review (Cambridge, Mass.: Harvard University Press, 1980),
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and coherent school of modern political philosophy and the contem-
porary heirs of the classical liberal Founding Fathers—have explained,
there is a right to free speech simply because it does not involve aggres-

sion against others, not because it “promotes political discussion.”

p- 112, stating that the “central function” of the First Amendment is to “assur[e] an open
political dialogue and process”; see also Ronald D. Rotunda & John E. Nowak, Treatise on
Constitutional Law: Substance and Procedure, vol. 4, 2d ed. (St. Paul, Minn.: West Publishing,
1992), §§ 20.6 & 20.30, discussing various defenses of freedom of speech and reasons for
providing a lower standard of constitutional protection to “commercial speech” than to nor-
mal speech. See also the entry “Case Categories: Commercial Speech,” The First Amendment
Encyclopedia (https://perma.cc/QY39-KINP).

8 We do not even have a direct or independent right to free speech. The right to free
speech is merely shorthand for one positive result of the right to own private property:
If T am situated on property (resources) I have a right to be on, for example in my home,
I am entitled to do anything on or with that resource (property) that does not invade others’
rights, whether it be skeet shooting, barbecuing, or communicating with others. Thus, the
right to free speech is only indirect and does not in turn justify property rights, which are
logically at the base of the right to free speech. See Rothbard, “Human Rights’as Property
Rights,” in The Ethics of Liberty (https://mises.org/library/human-rights-property-rights),
pp. 113-17; Murray N. Rothbard, For a New Liberty: The Libertarian Manifesto, rev. ed.
(New York: Libertarian Review Foundation, 1985; https://mises.org/library/new-liberty-
libertarian-manifesto), pp. 42—44, discussing the relation between free speech rights and
property rights. In like manner, if there is a right to punish, there is only indirectly a “right”
to deter crime, and any indirect right to deter, rehabilitate, or retaliate, which is based on the
right to punish, can hardly justify or limit the logically prior right to punish.

Technically speaking, a property right is not a right to control a resource but a right
to exclude others from using the resource. But this distinction is not material here. See
“Against Intellectual Property After Twenty Years: Looking Back and Looking Forward” (ch.
15),n.62 and Part IV.H, ez pass. See also Stephan Kinsella, “The Non-Aggression Principle
as a Limit on Action, Not on Property Rights,” StephanKinsella.com (Jan. 22,2010) and idem,
“IP and Aggression as Limits on Property Rights: How They Differ,” StephanKinsella.com
(Jan. 22,2010); and “What Libertarianism Is” (ch. 2), at n.2 and accompanying text.

Regarding the use of the term “property” to refer to a resource, see “Against Intellectual
Property After Twenty Years” (ch. 15), at n. 31 and accompanying text, cautioning against
use of “property” to refer to the object of a property rights rather than the rights agents
have with respect to owned things. This and some other chapters (originally authored years
ago) sometimes use “property” in this colloquial sense, but it should be kept in mind that
in such cases, it should be understood that the word “property” refers to the thing (re-
source) owned. The civil law has a broad understanding of the concept of a “thing,” which
can be owned or the subject of legal rights; see Louisiana Civil Code (https://www.legis.
la.gov/legis/Laws Toc.aspxrfolder=678&level=Parent), art. 448: “Division of things. Things
are divided into common, public, and private; corporeals and incorporeals; and movables
and immovables.” Incidentally this exhaustive classification schema implies that intellectual
property rights are (private) “incorporeal movables.” See also Kinsella, “Are Ideas Movable
or Immovable?”, C4SIF Blog (April 8,2013).



https://perma.cc/QY39-K9NP
https://perma.cc/QY39-K9NP
https://mises.org/library/human-rights-property-rights
https://mises.org/library/human-rights-property-rights
https://mises.org/library/human-rights-property-rights
https://mises.org/library/new-liberty-libertarian-manifesto
https://mises.org/library/new-liberty-libertarian-manifesto
https://mises.org/library/new-liberty-libertarian-manifesto
http://www.stephankinsella.com/2010/01/non-aggression-principle-as-a-limit-on-action/
http://www.stephankinsella.com/2010/01/non-aggression-principle-as-a-limit-on-action/
http://www.stephankinsella.com/2010/01/ip-and-aggression-as-limits-on-property-rights-how-they-differ/
https://www.legis.la.gov/legis/Laws_Toc.aspx?folder=67&level=Parent
https://www.legis.la.gov/legis/Laws_Toc.aspx?folder=67&level=Parent
https://www.legis.la.gov/legis/Laws_Toc.aspx?folder=67&level=Parent
https://c4sif.org/2013/04/are-ideas-movable-or-immovable/
https://c4sif.org/2013/04/are-ideas-movable-or-immovable/

A Libertarian Theory of Punishment and Rights | 69

'This analogy highlights the fact that the purpose to which a right
holder might put the right is not necessarily what justifies the right
in the first place. Turning back to punishment, if individuals have a
right to punish, the purpose for which a person exercises this right—
for example, for revenge, for restitution, or for deterrence—and the
consequences that flow from it may well be irrelevant to the question
of whether the right claimed can be justified.’

In this chapter I will attempt to explain how and why punish-
ment can be justified. The right to punish discussed herein applies to
property crimes such as theft and trespass as well as to bodily-invasive
crimes such as assault, rape, and murder. I will develop a retribution-
ist, or Jex talionis, theory of punishment, including related principles
of proportionality. This theory of punishment is largely consistent
with the libertarian-based Jex falionis approach of Murray Rothbard."
I'will not follow the approach of some theorists who derive principles
of punishment from a theory of rights or from some other ethical
or utilitarian theory. Instead, I will follow the opposite approach in

which justifying punishment itself defines and justifies our rights."

9 Others, of course, have recognized the distinction between the effects or utility of
punishment and the justification of the 7igh# to punish. See, e.g., Blackstone, Commentaries
on the Laws of England, bk 4, pp. *7-*19, discussing in separate subsections (1) the right or
power to punish; (2) the object or end of punishment, for example, rehabilitation, deter-
rence, or incapacitation; and (3) the degree, measure, or quantity of punishment; Bradley,
Ethical Studies, pp. 26-27 (“Having once the right to punish, we may modify the punish-
ment according to the useful and the pleasant.”); Hart, Punishment and Responsibility, p. 74
(“l'W]e must distinguish two questions commonly confused. They are, first ‘Why do men
in fact punish? This is a question of fact to which there may be many different answers....
The second question, to be carefully distinguished from the first, is ‘What justifies men in
punishing? Why is it morally good or morally permissible for them to punish?”).

10 Professors Barnett and Hagel state that Rothbard’s punishment theory, “with its em-
phasis on the victim’s rights, ... is a significant and provocative departure from traditional
retribution theory which, perhaps, merits a new label.” Randy E. Barnett & John Hagel
I1I, “Introduction to ‘Part II: Criminal Responsibility: Philosophical Issues,” in Barnett &
Hagel 111, eds., Assessing the Criminal, at p. 179.

11 'What this means is that we determine the content of our rights, by determining when
the use of force is justified, since rights are considered to be claims that are legitimately
enforceable, instead of the opposite approach of defining rights first which then implies
which use of force is justified. The central question that I seek to address is: when is the use
of force justified; the contours of rights fo/lows from the answer to this question.
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II. PUNISHMENT AND CONSENT

What does it mean to punish? Dictionary definitions are easy to come
by, but in the sense that interests those of us who want to punish,
punishment is the infliction of physical force on a person in response
to something that the person has done or has failed to do."” Thus,
punishment comprises physical violence committed against a person’s
body, against any property (resource) that a person legitimately owns,
or against any rights that a person has.” It is a use of someone’s body
or owned resource without their currently-expressed consent, that is,
over their expressed objection. Punishment is distinct from aggres-
sion, in that it is for, or in response to, some action, inaction, feature, or
status of the person punished; otherwise, it is simply random violence
or aggression, unconnected with some previous action or inaction of
the one punished.” Naked aggression against an innocent victim is
not punishment; it is simply aggression. When we punish a person,
it is because we consider that person to be a wrongdoer of some sort.
We typically want to teach that person or others a lesson or exact ven-
geance or restitution for what that person has done.

If wrongdoers always consented to the infliction of punishment in
response to the perpetration of a crime or tort, we would not need to
justify punishment. It would be justified by the very consent of the
purported wrongdoer. As the Roman jurist Ulpian summarized this
commonsense insight centuries ago, “there is no affront [or injustice]
where the victim consents.”” The need to justify punishment only arises

12 See, e.g., American Heritage Dictionary, 3d ed. (Boston: Houghton Mifflin, 1992),
p. 1469, defining “punishment” as a “penalty imposed for wrongdoing: ‘The severity of
the punishment must ... be in keeping with the kind of obligation which has been violated
(Simone Weil).”

13 See Black’s Law Dictionary, 6th ed. (St. Paul, Minn.: West Publishing, 1990), p. 1234,
defining “punishment” as “[a]ny fine, penalty, or confinement inflicted upon a person....
[Or a] deprivation of property or some right.”

14 See ibid. “Punishment” is “inflicted upon a person by the authority of the law and the
judgment and sentence of a court, for some crime or offense committed by him, or for his
omission of a duty enjoined by law.”

15 Ulpian, “Edict 56,” in The Digest of Justinian, translation edited by Alan Watson
(Philadelphia: University of Pennsylvania Press, 1985), Vol. 4,47.10.1.5 (p. 258) (in Latin:
“nulla iniuria est, quae in uolentem fiaf”). As Richard Epstein explains:

The case for the recognition of consent as a defense in case of the deliberate in-
fliction of harm can also be made in simple and direct terms. The self-infliction



A Libertarian Theory of Punishment and Rights | 71

when a person resists and refuses to consent to being punished. As phi-
losopher John Hospers notes, the very thing that is troublesome about
punishment “is that in punishing someone, we are forcibly imposing on
him something against his will, and of which he may not approve.”*

I will thus seek to justify punishment exactly where it needs to be
justified: the point at which we attempt to inflict punishment upon
people who oppose it. In short, I will argue that society may justly pun-

ish those who have initiated force, in a manner proportionate to their

of harm generates no cause of action, no matter why inflicted. There is no reason,
then, why a person who may inflict harm upon himself should not, prima facie, be
allowed to have someone else do it for him.

Richard A. Epstein, “Intentional Harms,” J. Lega/ Stud. 4 (1975): 391-442, at 411.

16 John Hospers, “Retribution: The Ethics of Punishment,” in Barnett & Hagel I11, eds.,
Assessing the Criminal, p. 190. That said, we must be clear that the core of the libertarian
ethic and the notion of aggression and rights does not center around the vague concept
of “imposing cost,” contra the theory of J.C. Lester, in his Escape from Leviathan: Liberty,
Welfare and Anarchy Reconciled (New York: St. Martin’s Press, 2000), or “causing harm,” as per
T. Patrick Burke, No Harm: Ethical Principles for a Free Market (New York: Paragon House,
1994). On Lester, see Kinsella, “Aggression’versus ‘Harm'in Libertarianism,” Mises Economics
Blog (Dec. 16,2009) (criticizing Lester’s approach, his opposition to “justificationism,” and
his focus on “imposed cost” instead of aggression as the key libertarian principle); see also
David Gordon & Roberta A. Modugno, “Review of J.C. Lester’s Escape from Leviathan:
Liberty, We/ﬂlre, and Anarchy Reconciled,” . Libertarian Stud. 17, no. 4 (2003 https://mises.

101-109. On Burke, see Kinsella, “Book Review,” Reason Papers No. 20 (Fall 1995; https://
reasonpapers.com/archives/), p. 135-46; idem, “Aggression’ versus ‘Harm'in Libertarianism.”
See also Kinsella, “Hoppe on Property Rights in Physical Integrity vs Value,” StephanKinsella.
com (June 12,2011). As Rothbard points out:

Legal and political theory have committed much mischief by failing to pinpoint

physical invasion as the only human action that should be illegal and that justifies

the use of physical violence to combat it. The vague concept of “harm”is substituted

for the precise one of physical violence. Consider the following two examples. Jim

is courting Susan and is just about to win her hand in marriage, when suddenly

Bob appears on the scene and wins her away. Surely Bob has done great “harm” to

Jim. Once a nonphysical-invasion sense of harm is adopted, almost any outlaw act

might be justified. Should Jim be able to “enjoin” Bob’s very existence?
Murray N. Rothbard, “Law, Property Rights, and Air Pollution,” in Economic Controversies
(Auburn, Ala.: Mises Institute, 2011; https://mises.org/library/economic-controversies), p.
374 (footnotes omitted). Rothbard criticizes, in this regard, John Stuart Mill, F.A. Hayek,
and Robert Nozick. See ibid., p. 374 notes 13 & 14. See also idem, Man, Economy, and
State, with Power and Market, Scholar’s ed., second ed. (Auburn, Ala.: Mises Institute, 2009;
https://mises.org/library/man-economy-and-state-power-and-market), chap. 2, § 12, p. 183
(just law can only prohibit invasion of the physical person and property of others, not injury
to “values” of property).

See also related discussion in “Dialogical Arguments for Libertarian Rights” (ch. 6), n.3.
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initiation of force and to the consequences thereof, because they cannot
coherently object to such punishment. In brief, it makes no sense for
them to object to punishment because this requires that they maintain
that the infliction of force is unjustified, which is contradictory because
they intentionally initiated force themselves. Thus, they are dialogically
estopped, to use related legal terminology, or precluded, from denying
the legitimacy of their being punished and from withholding their con-
sent.”” As argued below, this reasoning may be used to develop a theory
of punishment and rights.

III. PUNISHMENT AND ESTOPPEL

A. Legal Estoppel

Estoppel is a well-known common law principle that prevents or pre-
cludes someone from making a legal claim that is inconsistent with
prior conduct if some other person has changed position detrimentally
in reliance on the prior conduct (referred to as “detrimental reliance”).™
Estoppel thus denies a party the ability to assert a fact or right that
the party otherwise could. Estoppel is a widely applicable legal prin-
ciple that has countless manifestations.” Roman law and its modern
heir, the civil law, contain the similar doctrine “venire contra proprium
Jfactum,” or “no one can contradict his own act.” Under this principle,
“no one is allowed to ignore or deny his own acts, or the consequences

17 For an earlier presentation of the argument presented in this chapter, see Kinsella,
“Estoppel: A New Justification for Individual Rights.” See also “How I Became a Libertarian”
(ch. 1); Kinsella, “The Genesis of Estoppel: My Libertarian Rights Theory,” StephanKinsella.
com (March 22,2016); and “Dialogical Arguments for Libertarian Rights” (ch. 6).

18 See, e.g., Allen v. Hance, 161 Cal. 189 (1911), p. 196; Highway Trailer Co. v. Donna
Motor Lines, Inc.,217 A.2d 617 (N.]J. 1966), p. 621; Black’s Law Dictionary, p. 551.

19 For example, there is estoppel by deed, equitable estoppel, promissory estoppel, and
judicial estoppel. See “Estoppel and Waiver,” American Jurisprudence, 2d ed., vol. 28 (St.
Paul, Minn.: West Publishing, 1966), § 1.

20 Vernon V. Palmer, “The Many Guises of Equity in a Mixed Jurisdiction: A Functional
View of Equity in Louisiana,” Tul. L. Rev. 69, no. 1 (1994): 7-70, at 55. See also Ulpian,
“Edict 3,”in The Digest of Justinian, Vol. 1,2.2.1, p. 42 (Section title: “The Same Rule which
Anyone Maintains against Another is to be Applied to Him”):
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thereof, and claim a right in opposition to such acts or consequences.”
Estoppel may even be applied if a person’s silent acquiescence in the
face of a duty to speak amounts to a representation.” The principle
behind estoppel can also be seen in common sayings such as “actions
speak louder than words,” “practice what you preach,” and “put your
money where your mouth is,” all of which embody the idea that actions
and assertions should be consistent.”® As Lord Coke stated, the word
“estoppel” is used “because a man’s own act or acceptance stoppeth or

”24

closeth up his mouth to allege or plead the truth.

This edict has the greatest equity without arousing the just indignation of anyone;
for who will reject the application to himself of the same law which he has applied
or caused to be applied to others? 1. “If one who holds a magistracy or authority
establishes a new law against anyone, he himself ought to employ the same law
whenever his adversary demands it. If anyone should obtain a new law from a
person holding a magistracy or authority, whenever his adversary subsequently
demands it, let judgment be given against him in accordance with the same law.”
The reason, of course, is that what anyone believed to be fair, when applied to
another, he should suffer to prevail in his own case.

21 Saul Litvinoff, “Still Another Look at Cause,” La. L. Rev. 48, no. 1 (1987; https://
digitalcommons.law.lsu.edu/lalrev/vol48/iss1/5/): 3-28, at 21.

22 See, e.g., Duthu v. Allements’ Roberson Mach. Works, Inc.,393 So.2d 184, 186-87 (La. Ct.
App. 1980); Blofsen v. Cutaiar, 333 A.2d 841, 843—44 (Pa. 1975).

23 Recall also the saying “What you do speaks so loud I can’t hear what you are say-
ing.” Clarence B. Carson, Free Enterprise: The Road to Prosperity (New Rochelle: America’s
Future, 1985; https:/fee.org/articles/free-enterprise-the-key-to-prosperity/). For a recent
example of a use of the basic logic behind this notion, see Cheyenne Ligon, Jack Schickler
& Nikhilesh De, “Hodlonaut Wins Norwegian Lawsuit Against Self-Proclaimed ‘Satoshi’
Craig Wright,” Coindesk.com (Oct. 20, 2022; https://perma.cc/QLV9-VSLM), discussing a
recent Norwegian case concerning a dispute over whether Craig S. Wright is really Satoshi
Nakamoto, the pseudonymous creator of Bitcoin, and the claims of Magnus Granath,
known on Twitter as “Hodlonaut,” that Wright is not Nakamoto and is instead a “fraud”
and a “scammer.” The court ruled for Granath, employing, in part, estoppel-like reasoning:

“Wright has come out with a controversial claim, and must withstand criticism from
dissenters,” [ Judge Engebrigtsen] added, concluding that Granath’s statements were
lawful, not defamatory.

Engebrigtsen also appeared to take up the idea that Twitter is a naturally rough-and-
tumble environment where users should have a thick skin, after Granath’s lawyers
noted that Wright had also tweeted strong words such as “cuck” and “soy boy.”
“Wright himself uses coarse slang and derogatory references, and so, in the court’s
view, must accept that others use similar jargon against him,” the judgment said.

24 “Estoppel and Waiver,” American Jurisprudence 28 (1966), § 1, quoting Lord Coke. In
the remainder of this chapter, the expression “estoppel” or “dialogical estoppel” refers to the
more general, philosophical estoppel theory developed herein, as opposed to the traditional
theory of legal estoppel, which will be denoted “legal estoppel.”
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For legal estoppel to operate, there usually must have been det-
rimental reliance by the person seeking to estop another.” Proof of
detrimental reliance is required because until a person has relied on
another’s prior action or representation, the action or representation
has not caused any harm, and thus, there is no reason to estop the actor
from asserting the truth or from rejecting the prior conduct.”

As an example, in the recent case Zimmerman v. Zimmerman,
a daughter sued her father for tuition fee debts she had incurred during
her second and third years at college.” In this case, when the daughter
was a senior in high school, the father promised to pay her tuition fees
and related expenses if she attended a local college (Adelphi Univer-
sity). However, the promise was a “mere” promise, because it was not
accompanied by the requisite legal formalities such as consideration,
and therefore did not constitute a normally binding contract. Never-
theless, during her first year at college, her father paid her tuition for
her, as he had promised. However, he failed to pay her tuition during
the second and third years, although he repeatedly assured her during
this time that he would pay the tuition fees when he had the money.
'This resulted in the daughter’s legal obligation to pay approximately
$6,700 to Adelphi. In this case, although the promise itself did not give
rise to an enforceable contract (because of lack of legal formalities such
as consideration), it was found that the father should have reasonably
expected that his daughter would rely on his promise, and that she did
in fact rely on the promise, taking substantial action to her detriment
or disadvantage (namely, incurring a debt to Adelphi). Therefore, the
daughter was awarded an amount sufficient to cover the unpaid tuition.
The father was, in effect, estopped from denying that a contract was
formed, even though one was not.”

25 See Bellsouth Adver. & Publ’g Corp. v. Gassenberger, 565 So.2d 1093 (La. Ct. App.
1990), p. 1095.

26 See Dickerson v. Colegrove, 100 U.S. 578 (1879), p. 580.

27 Zimmerman v. Zimmerman, 447 N.Y.S.2d 675 (App. Div. 1982).

28 'The concept of “detrimental reliance” actually involves circular reasoning, however, for
reliance on performance is not “reasonable” or justifiable unless one already knows that the
promise is enforceable, which begs the question. See “A Libertarian Theory of Contract:
Title Transfer, Binding Promises, and Inalienability” (ch. 9), Part. LE. However, the legiti-
macy of the traditional legal concept of detrimental reliance is irrelevant here.
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B. Dia[ogz'cal Esz‘oppe[

As can be seen, the heart of the idea behind legal estoppel is consisten-
cy. A similar concept, “dialogical estoppel,” can be used to justify the
libertarian conception of rights because of the reciprocity inherent in
the libertarian tenet that force is legitimate only in response to force
and because of the consistency that must apply to aggressors trying to
argue why they should not be punished.” The basic insight behind this
theory of rights is that people who initiate force cannot consistently
object to being punished. They are dialogically, so to speak, “estopped”
from asserting the impropriety of the force used to punish them because
of their own coercive behavior. This theory also establishes the validity
of the libertarian conception of rights as being strictly negative rights
against aggression.

'The point at which punishment needs to be justified is when we
attempt to inflict punishment upon a person who opposes it. Thus,
using a philosophical, generalized version of dialogical estoppel, I want
to justify punishment in just this situation by showing that an aggres-
sor is estopped from objecting to punishment. Under the principle
of dialogical estoppel, or simply “estoppel,” a person is estopped from
making certain claims during discourse if these claims are inconsis-
tent and contradictory. To say that a person is estopped from making
certain claims means that the claims cannot possibly be right because
they are contradictory. It is to recognize that his assertion is simply
wrong because it is contradictory.

Applying estoppel in this manner perfectly complements the pur-
pose of dialogue. Dialogue, discourse, or argument—terms that are
used interchangeably herein—is by its nature an activity aimed at find-
ing truth. Anyone engaged in argument is necessarily endeavoring to
discern the truth about some particular subject; otherwise, there is no
dialogue occurring but mere babbling or even physical fighting. This
cannot be denied. Any person arguing long enough to deny that truth

29 As used herein, “[a]ggression’ is defined as the initiation of the use or threat of
physical violence against the person or property of anyone else.” Rothbard, For a New Lib-
erty, p. 23, emphasis added. See also Kinsella, “What Libertarianism Is” (ch. 2), at n.9, ez
pass.; Kinsella, “Aggression and Property Rights Plank in the Libertarian Party Platform,”
StephanKinsella.com (May 30, 2022).
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is the goal of discourse contradicts this denial because that person is
asserting or challenging the truth of a given proposition. Thus, asserting
that something is true that cannot be true is incompatible with the
purpose of discourse. Anything that clearly cannot be true is contrary
to the truth-finding purpose of discourse and, consequently, is imper-
missible within the bounds of the discourse.

Contradictions are certainly the archetype of propositions that can-
not be true. A and not-A cannot both be true simultaneously and in the
same respect.” This is why participants in discourse must be consistent.
If an arguer does not need to be consistent, truth-finding cannot oc-
cur. And just as the traditional legal theory of estoppel mandates a sort
of consistency in a legal context, the more general use of estoppel can
be used to require consistency in discourse. The theory of estoppel that
I propose is nothing more than a convenient way to apply the require-
ment of consistency to arguers—those engaged in discourse, dialogue,
debate, discussion, or argumentation. Because discourse is a truth-finding
activity, any such contradictory claims should be disregarded since they
cannot possibly be true. Dialogical estoppel is thus a rule of discourse
that rejects any inconsistent, mutually contradictory claims because they
are contrary to the very goal of discourse. This rule is based solely on the
recognition that discourse is a truth-seeking activity and that contra-
dictions, which are necessarily untrue, are incompatible with discourse
and thus should not be allowed.” The validity of this rule is undeniable
because it is necessarily presupposed by any participant in discourse.

30 On the impossibility of denying the law of contradiction, see Aristotle, Mezaphysics,
Richard Hope, trans. (New York: Columbia University Press, 1952), p. 68 (“It is impossible
for the same thing at the same time to belong and not to belong to the same thing and
in the same respect.”); Hans-Hermann Hoppe, A Theory of Socialism and Capitalism:
Economics, Politics, and Ethics (Mises, 2010 [1989]; www.hanshoppe.com/tsc), p. 142
n.108; Tibor R. Machan, Individuals and Their Rights (Chicago: Open Court Publishing,
1989), p. 77; Douglas B. Rasmussen & Douglas J. Den Uyl, Liberty and Nature: An Aristo-
telian Defense of Liberal Order (La Salle, I1l.: Open Court, 1991), p. 50; Ludwig von Mises,
Human Action: A Treatise on Economics, Scholar’s ed. (Auburn, Ala.: Mises Institute, 1998;
https://mises.org/library/human-action-0), p. 36; see also Leonard Peikoft, Objectivism: The
Philosophy of Ayn Rand (New York: Plume, 1991), pp. 6-12, 118-21, explaining the law
of identity and its relevance to knowledge; Ayn Rand, A#las Shrugged (New York: Signet
1992), pp. 942-43, discussing identity, or “A is A,” and the law of contradiction.

31 Because discourse is a peaceful, cooperative, conflict-free activity, as well as an inquiry
into truth, aggression itself is also incompatible with norms presupposed by all participants
in discourse. Indeed, it is this realization that Professor Hoppe builds on in his brilliant
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‘There are various ways that contradictions can arise in discourse. First,
an arguer’s position might be explicitly inconsistent. For example, if a per-
son states that A is true and that not-A is also true, there is no doubt that
the person is incorrect. After all, as Ayn Rand repeatedly emphasized, A is
A; the law of identity is indeed valid and unchallengeable.” It is impossible
for him® to coherently and intelligibly assert that two contradictory state-
ments are true; it is impossible for these claims to both be true. Thus, he is
estopped from asserting them and is not heard to utter them because they
cannot tend to establish the truth, which is the goal of all argumentation.*

“argumentation ethics” defense of individual rights. For more on argumentation ethics,
see chaps. 57 and 19; Hans-Hermann Hoppe, “The Ethical Justification of Capitalism
and Why Socialism Is Morally Indefensible,” chap. 7 in Hoppe, 4 Theory of Socialism and
Capitalism; idem, “From the Economics of Laissez Faire to the Ethics of Libertarianism,”
“The Justice of Economic Efficiency,” and “On the Ultimate Justification of the Ethics of
Private Property,” chaps. 11-13 in Zhe Economics and Ethics of Private Property: Studies in Po-
litical Economy and Philosophy (Mises, 2006 [1993]; www.hanshoppe.com/eepp); idem, “Of
Common, Public, and Private Property and the Rationale for Total Privatization,” in Z5e
Great Fiction: Property, Economy, Society, and the Politics of Decline (Second Expanded Edi-
tion, Mises Institute, 2021; www.hanshoppe.com/tgf); idem, “PFP163 | Hans Hermann
Hoppe, ‘On The Ethics of Argumentation’ (PES 2016),” Property and Freedom Podtcast, ep.
163 (June 30, 2022); Stephan Kinsella, “Argumentation Ethics and Liberty: A Concise
Guide,” StephanKinsella.com (May 27, 2011); idem, “Hoppe’s Argumentation Ethics and
Its Critics,” StephanKinsella.com (Aug. 11, 2015); Frank van Dun, “Argumentation Ethics
and the Philosophy of Freedom,” Libertarian Papers 1,19 (2009; www.libertarianpapers.
org); Marian Eabrasu, “A Reply to the Current Critiques Formulated Against Hoppe’s
Argumentation Ethics,” Libertarian Papers 1,20 (2009; www.libertarianpapers.org); Nor-

bert Slenzok, “The Libertarian Argumentation Ethics, the Transcendental Pragmatics of

Language, and the Conflict-Freedom Principle,” Analiza i Egzystencja 58 (2022), 35-64.
32 Ayn Rand, Atlas Shrugged (New York: Signet 1992), pp. 942-43.

33 Tt is the general policy of the Loyola of Los Angeles Law Review to use gender-neutral
language. The author, however, has chosen not to conform to this policy. [Note: this foot-
note was inserted by the journal after I refused to change my text. I left this footnote in as
reminder of the political correctness and language battles that were already beginning to
rear their heads back in 1997, when the original paper was published.]

34 More than once, I have had the frustrating and bewildering experience of having
someone actually assert that consistency is not necessary for truth, that mutually contradic-
tory ideas can be held by a person and be true at the same time. When faced with such a
clearly incorrect opponent, one can do little more than try to point out the absurdity of the
opponent’s position. Beyond this, though, a stubborn opponent must be viewed as having
renounced reason and logic and is thus simply unable or unwilling to engage in meaningful
discourse. See Peikoft, Objectivism: The Philosophy of Ayn Rand, pp. 11-12, discussing when
to abandon attempts to communicate with stubbornly irrational individuals. The mere fact
that individuals can choose to disregard reason and logic does not contradict the estoppel
theory any more than a criminal who chooses to murder another thereby “proves” that the
victim had no right to life. As R.M. Hare stated:
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As Wittgenstein noted, “What we cannot speak about we must pass over
in silence.”™

An arguer’s position can also be inconsistent without explicitly
maintaining that A and not-A are true. Indeed, rarely will an arguer
assert both A and not-A explicitly. However, whenever an arguer states
that A is true, and also necessarily holds that not-A is true, the inconsis-
tency is still there, and he is still estopped from explicitly claiming that
A is true and implicitly claiming that not-A is true. The reason is the
same as above: he cannot possibly be right that explicit A and implicit
not-A are both true. Now he might, in some cases, be able to remove
the inconsistency by dropping one of the claims. For example, sup-
pose he asserts that the concept of gross national product is meaningful
and a minute later states the exact opposite, apparently contradicting
the earlier assertion. To avoid inconsistency, he can disclaim the earlier
statement, thereby necessarily maintaining that the previous statement
was incorrect. But it is not always possible to drop one of the assertions
if it is unavoidably presupposed as true by the arguer. For example, the
speaker might argue that he never argues. However, since he is current-
ly arguing, he must necessarily, at least implicitly, hold or recognize that
he sometimes argues. We would not recognize the contradictory claims
as permissible in the argument because contradictions are untrue. The
speaker would be estopped from maintaining these two contradictory
claims, one explicit and one implicit, and he could not drop the second
claim—that he sometimes argues—for he cannot help but hold this
view while engaged in argumentation itself. To maintain an arguable—

Just as one cannot win a game of chess against an opponent who will not make any
moves—and just as one cannot argue mathematically with a person who will not
commit himself to any mathematical statements—so moral argument is impossible
with a man who will make no moral judgements at all.... Such a person is not
entering the arena of moral dispute, and therefore it is impossible to contest with
him. He is compelled also—and this is important—to abjure the protection of morality
for his own interests.
R.M. Hare, Freedom and Reason (New York: Oxford University Press, 1963), p. 101, em-
phasis added. For other, similar quotes, see Kinsella, “Quotes on the Logic of Liberty,”
StephanKinsella.com (June 22, 2009), the Appendix, below, and the quote by Arendt in
“Dialogical Arguments for Libertarian Rights” (ch. 6), n.19.
35 Ludwig Wittgenstein, Tractatus Logico-Philosophicus, D.F. Pears & B.F. McGuinness,
trans. (London: Routledge & Paul Kegan, 1961), p. 151.
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that is, possibly true—position, he would have to renounce the first
claim that he never argues.

Alternatively, if this person was so incoherent as to argue that he
somehow does not believe or recognize that arguing is possible, despite
engaging in it, he would still be estopped from asserting that argu-
mentation is impossible. For even if he does not actually rea/ize that
argumentation is possible—or, what is more likely, does not actually
admit it—it still cannot be the case that argumentation is impossible if
someone is indeed arguing.

We know this to be true whether or not others admit or recog-
nize this. Thus, if someone asserts that argumentation is impossible,
this assertion contradicts the undeniable presupposition of argumen-
tation—that argumentation is possible. This person’s proposition is
facially untrue. Again, the person would be estopped from asserting
such a claim since it is not even possibly true; the assertion flies in the
face of undeniably true facts of reality.

'Thus, because dialogue is a truth-finding activity, participants are
estopped from making explicitly contradictory assertions since they
subvert the goal of truth-seeking by being necessarily false. For the
same reason, arguers are estopped from asserting one thing if (1) it
contradicts something else that they necessarily maintain to be true;
(2) it contradicts something that is necessarily true because it is a pre-
supposition of discourse; or (3) it is necessarily true as an undeniable
feature of reality or human existence. Further, no one can disagree
with these general conclusions without self-contradiction, for anyone
disagreeing with anything is a participant in discourse and, therefore,
necessarily values truth-finding and consistency.

C. Punishin g A (ggressive Behavior

'The conduct of individuals can be divided into two types: (1) coercive or
aggressive—that is, the initiation of force—and (2) noncoercive or non-
aggressive. This division is purely descriptive and does not presume that
aggression is invalid, immoral, or unjustifiable. It only assumes that at
least some human action can be objectively classified as either aggressive
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or nonaggressive.” Thus, there are two types of behavior for which we
might attempt to punish a person: aggressive and nonaggressive.”” I will
examine each in turn to show that punishment of aggressive behavior is
legitimate while punishment of nonaggressive behavior is illegitimate.
The clearest and most severe instance of aggression is murder, so
let us take this as an example. In what follows I will assume that the
victim B, or B’s agent, C, attempts to punish a purported wrongdoer 4.*
Suppose that 4 murders B, and C convicts and imprisons 4. In order
for A to object to his punishment, 4 must claim that C should not and
must not treat him this way; that he has a 7igh#” to not be punished or,
at least, that the use of force is wrong so that C should, therefore, not

36 Other divisions could of course be proposed as well, but they do not result in inter-
esting or useful results. For example, one could divide human conduct into jogging and
not jogging, but to what end? Although such a division would be valid, it would produce
uninteresting results, unlike the aggressive/nonaggressive division, which produces relevant
results for a theory of punishment, which necessarily concerns the use of force. See Ludwig
von Mises, Epistemological Problems of Economics, 3d ed., George Reisman, trans. (Auburn,
Ala.: Mises Institute, 2003; https://mises.org/library/epistemological-problems-economics);
idem, Human Action, pp. 65—66; idem, The Ultimate Foundation of Economic Science: An Essay on
Method (Princeton, N.J.: D. Van Nostrand Company, Inc., 1962; https://mises.org/library/
ultimate-foundation-economic-science), explaining in all three works that experience can
be referenced to develop interesting laws based on the fundamental axioms of praxeology,
rather than irrelevant or uninteresting—though not invalid—laws). See also “Knowledge,
Calculation, Conflict, and Law” (ch. 19), at n.65 and Kinsella, “Mises: Keep It Interesting,”
StephanKinsella.com (Oct. 16,2010).

In any event, it is clear that some actions can objectively be characterized as aggressive.
See above, Part I11.D.1.

37 To be more precise, if society attempts to punish a person, it is either for aggressive be-
havior or for not(aggressive behavior). Not(aggressive behavior) is a residual category that
includes both nonaggressive behavior, such as speaking or writing, and also nonbehavioral
categories such as status, race, age, nationality, skin color, and the like.

38 In principle, any right of a victim to punish the victimizer may be delegated to an
heir or to a private agent such as a defense agency—or to the state, if government is valid,
a question that does not concern us here.

39 On this subject, Alan Gewirth has noted:

Now these strict “oughts” involve normative necessity; they state what, as of right,

other persons must do. Such necessity is also involved in the frequently noted use

of “due” and “entitlement” as synonyms or at least as components of the substantive

use of “right.” A person’s rights are what belong to him as his due, what he is entitled

to, hence what he can rightly demand of others.
Alan Gewirth, “The Basis and Content of Human Rights,” Georgia L. Rev. 13 (1979):
1150. For discussion of Alan Gewirth’s justification of rights and its relation to estoppel,
see “Dialogical Arguments for Libertarian Rights” (ch. 5), the section “Pilon and Gewirth
on the Principle of Generic Consistency,” esp. n.39 and accompanying text; also Kinsella,
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punish him.” However, such a claim is blatantly inconsistent with what
must be A’s other position: because 4 murdered B, which is clearly an
act of aggression, his actions have indicated that he also holds the view
that “aggression is nof wrong.”

'Thus, because of his earlier actions, A4 is estopped from claiming
that aggression is wrong.” He cannot assert contradictory claims and
is estopped from doing so. The only way for 4 to maintain consistency
is to drop one of his claims. If 4 retains only the claim “aggression
is proper,” then he is failing to object to his imprisonment; thus, the
question of justifying the punishment does not arise. By claiming that
aggression is proper, A4 consents to his punishment. If, on the other
hand, 4 drops his claim that “aggression is proper” and retains only
his claim that “aggression is wrong,” he indeed could object to his im-
prisonment. As we shall see below, it is impossible for him to drop the
claim that “aggression is proper” just as it would be impossible for him
to avoid maintaining that he exists or that he can argue.

To restate, 4 cannot consistently claim that murder is wrong, for
it contradicts his view that murder is zof wrong, evidenced by or made
manifest in his previous act of murder. 4 is estopped from asserting
such inconsistent claims. Therefore, if C attempts to kill 4, 4 has no
grounds for objecting since he cannot now say that such a killing by C
is “wrong,” “immoral,” or “improper” or that it would violate his “rights.”
And if 4 cannot complain if C proposes to kill him, then, a fortiori, he

“Estoppel: A New Justification for Individual Rights,” p. 71 n.9; see also Hare, Freedom and
Reason, § 2.5 (discussing usage of concepts “ought” and “wrong”).

40 If a skeptic were to object to the use of moral concepts here—for example, wrong,
should, etc.—it should be noted that it is the criminal, 4, who introduces normative,
rights-related terminology when A tries to object to A’s punishment. Randy Barnett
makes a similar point in a different context. Professor Barnett argues that those who
claim that the U.S. Constitution justifies certain government regulation of individuals
are themselves making a normative claim, which may thus be examined or criticized
from a moral point of view by others. See Randy E. Barnett, “Getting Normative: The
Role of Natural Rights in Constitutional Adjudication,” Constitutional Commentary 12
(1995; www.randybarnett.com/pre-2000): 93-122, at 100-01; see also idem, “The Inter-
section of Natural Rights and Positive Constitutional Law,” Connecticut L. Rev. 25 (1993;
http://www.randybarnett.com/pre-2000): 853—68, discussing the unavoidable connection
between natural law and positive law in constitutional adjudication.

41 If A cannot even claim that aggression—the initiation of force—is wrong, then,
a fortiori, A cannot make the subsidiary claim that retaliatory or responsive force is wrong.
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surely cannot complain if C merely imprisons him.* Thus, we can legit-
imately apply force to—punish—a murderer in response to the crime.
(And of course, if an aggressor may be punished after the fact, force

used in self-defense is, a fortiori, obviously justified.)®

42 Although 4 may not complain that his imminent execution by C would violate his
rights, this does not necessarily mean that C may legitimately execute him. It only means
that 4’s complaint may not be heard and that 4's rights are not violated by being executed.
A third party 7, however, may have another legitimate complaint about A’s execution, one
which does not assert As rights but rather takes other factors, such as the special nature
of the defense agency C, into account—especially if the defense agency is a government
(a state). For example, 7' may argue that the state, as an inherently dangerous and powerful
entity, should not be allowed to kill even murderers because giving such power to the state
is so inherently dangerous and threatening to innocent, non-estopped people, like 7, that
it amounts to an aggression and a violation of 7’s rights. Further, if the state deems itself
to be B’s agent, B’s heir may conceivably object to the state’s execution of 4, claiming the
sole right to execute or otherwise punish 4. For lesser crimes, such as assault, where the
victim B remains alive, B himself may object to the state’s administering punishment to
the aggressor.

Similarly, after applying estoppel solely to the relationship between the defense agency,
C, and a defendant, 4, the exclusionary rule—whereby a court may not use evidence if it is
illegally obtained—would fall. If 4 actually committed the crime, it cannot violate his rights
for the court to discover this fact, even if the evidence was illegally obtained; 4 would still
be estopped from complaining about his punishment. However, a third party can conceiv-
ably argue that it is too dangerous for a defense agency, C, to have a system which gives it
incentives to illegally search people and that the exclusionary rule is therefore a necessary
procedural or prophylactic rule required in order to protect innocent people from C’s dan-
gerousness—this is especially true if C is a governmental defense agency. In essence, the
argument would be that prosecutions by the state or other defense agencies, without an
exclusionary rule to temper the danger of such prosecutions, could amount to aggression or
a standing threat against innocent third parties. For a related discussion, see Part IIL.D.3,
and note 50, below. See also Patrick Tinsley, Stephan Kinsella & Walter Block, “In Defense
of Evidence and Against the Exclusionary Rule: A Libertarian Approach,” Southern U. L.
Rew., 32 no. 1 (2004; www.walterblock.com/publications), pp. 63-80.

Whether such arguments of third parties could be fully developed is a separate question
beyond the scope of this chapter. I merely wish to point out that other complaints about
certain government actions are not automatically barred just because the specific criminal
cannot complain. Just because C’s imprisonment of 4 does not aggress against 4 does not
necessarily show that such action does not aggress against others.

4 See, e.g., Rothbard, “Self-Defense,” in The Ethics of Liberty (https://mises.org/
library/right-self-defense); Thomas Aquinas, Summa Theologica (New Advent, https://
www.newadvent.org/summa), Secunda Secunde Partis, Question 64, art. 7:

Nothing hinders one act from having two effects, only one of which is intended,
while the other is beside the intention. Now moral acts take their species according
to what is intended, and not according to what is beside the intention, since this is
accidental.... Accordingly the act of self-defense may have two effects, one is the
saving of one’s life, the other is the slaying of the aggressor. Therefore this act, since
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Because the essence of rights is their legitimate enforceability, this
establishes a right to life—that is, to not be murdered. It is easy to see
how this example may be extended to less severe forms of aggression,
such as assault and battery, kidnapping, and rape.*

D. Potential Defenses by the Aggressor

A might assert several possible objections to this whole procedure.
None of them bear scrutiny, however.

1.'The Concept of Aggression

First,4 might claim that the classification of actions as either aggressive
or not aggressive is invalid. We might be smuggling in a norm or value
judgment just by describing murder as “aggressive” rather than mere-
ly describing the murder without evaluative overtones. This smuggled
norm might be what apparently justifies the legitimacy of punishing
A, thus making the justification circular and, therefore, faulty. How-
ever, in order to object to our punishment of him, 4 must admit the
validity of describing some actions as forceful—namely, his imminent
punishment. If he denies that any actions can be objectively described
as being coercive, he has no grounds to object to imprisonment, for
he cannot even be certain what constitutes punishment, and we may
proceed to punish him. The moment he objects to this use of force,
he cannot help admitting that at least some actions can be objectively

one’s intention is to save one’s own life, is not unlawful, seeing that it is natural to
everything to keep itself in “being,” as far as possible. And yet, though proceeding
from a good intention, an act may be rendered unlawful, if it be out of proportion
to the end. Wherefore if a man, in self-defense, uses more than necessary violence,
it will be unlawful: whereas if he repel force with moderation his defense will be
lawful, because ... “it is lawful to repel force by force, provided one does not exceed
the limits of a blameless defense.” Nor is it necessary for salvation that a man omit
the act of moderate self-defense in order to avoid killing the other man, since one
is bound to take more care of one’s own life than of another’s.

44 For a recent book-length treatment of ideas related to Hoppe’s argumentation ethics
and my estoppel approach advanced in this chapter, see Pavel Slutskiy, Communication and
Libertarianism (Springer, 2021). In revising this chapter, this footnote grew to unmanageable
length. I have placed the relevant commentary in the Appendix, below.
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classified as involving force. Thus, he is estopped from objecting on
these grounds.

2. Universalizability

It could also be objected that the estoppel principle is being improp-
erly applied and that 4 is not, in fact, asserting inconsistent claims.
Instead of having the contradictory views that “aggression is proper”
and “aggression is improper,” 4 could claim to hold the consistent
positions that “aggression by me is proper” and “aggression by others
against me is improper.” However, we must recall that 4, in objecting
to C’s imprisonment of him, is engaging in argument. He is argu-
ing that C should not—for some good reason—imprison him, and so
he is making normative assertions. But as Professor Hans-Hermann
Hoppe points out:

Quite commonly it has been observed that argumentation implies that a
proposition claims universal acceptability, or, should it be a norm proposal,
that it is “universalizable.” Applied to norm proposals, this is the idea, as
formulated in the Golden Rule of ethics or in the Kantian Categorical
Imperative, that only those norms can be justified that can be formulated
as general principles which are valid for everyone without exception.”

'This is so because propositions made during argumentation claim uni-
versal acceptability. “[I]t is implied in argumentation that everyone who
can understand an argument must in principle be able to be convinced by
it simply because of its argumentative force...”* Thus, universalizability
is a presupposition of normative discourse, and any arguer violating the
principle of universalizability is maintaining inconsistent positions—that
universalizability is required and that it is not—and is thus estopped from
doing so. Only universalizable normative propositions are consistent with

45 Hoppe, 4 Theory of Socialism and Capitalism, p. 157, footnote omitted; see also n. 119 ez
pass. For further discussion of universalizability, see Hare, Freedom and Reason, §§ 2.2,2.7,
3.2,6.2,6.3,6.8,7.3,11.6, ez pass.; also Stephan Kinsella, “The problem of particularistic

ethics or, why everyone really has to admit the validity of the umvereahzablhty princi-
ple,” StephanKinsella.com (Nov. 10, 2011); “Dialogical Arguments for Libertarian Rights”
(ch. 6), notes 42—43 and accompanying text; “What Libertarianism Is” (ch. 2), the section
“Self-ownership and Conflict Avoidance”; and “How We Come to Own Ourselves” (ch.
4),n.15.
46 Hoppe, The Economics and Ethics of Private Property, p. 316.
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the principle of universalizability necessarily presupposed by the arguer
in entering the discourse. As Hare points out:

Offenses against the thesis of universalizability are logical, not moral. If a
person says ‘I ought to act in a certain way, but nobody else ought to act
in that way in relevantly similar circumstances’, then ... he is abusing the
word ‘ought’ he is implicitly contradicting himself.... [A]Jll [the thesis of
universalizability] does is to force people to choose between judgements
which cannot both be asserted without self-contradiction.”

'The proper way, then, to select the norm that the arguer is asserting
is to ensure that it is universalizable. The view that “aggression &y
me is proper” and “aggression by the state against me is improper”
clearly does not pass this test. The view that “aggression is or is not
proper” is, by contrast, perfectly universalizable and is thus the proper
form for a norm. An arguer cannot escape the application of estoppel
by arbitrarily specializing otherwise inconsistent views with liberally
sprinkled “for me only’s.”*

Furthermore, even if 4 denies the validity of the principle of
universalizability and maintains that he can particularize norms, he
cannot object if € does the same. If 4 admits that norms may be
particularized, C may simply act on the particular norm that “It is

permissible to punish A4.”

3. Time

47 Hare, Freedom and Reason, § 3.2, p. 32; see also ibid., § 11.6, p. 216 (“It is part of the
meanings of the moral words that we are logically prohibited from making different mor-
al judgements about two cases when we cannot adduce any difference between the cases
which is the ground for the difference in moral judgements.”).

48 As Hoppe notes, particularistic rules,

which specify different rights or obligations for different classes of people, have
no chance of being accepted as fair by every potential participant in an argumen-
tation for simply formal reasons. Unless the distinction made between different
classes of people happens to be such that it is acceptable to both sides as grounded
in the nature of things, such rules would not be acceptable because they would
imply that one group is awarded legal privileges at the expense of complementary
discriminations against another group. Some people, either those who are allowed
to do something or those who are not, therefore could not agree that these were
fair rules.
Hoppe, 4 Theory of Socialism and Capitalism, pp. 164-65, footnote omitted.
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A could also attempt to rebut this application of estoppel by claiming
that he, in fact, does currently maintain that aggression is improper and
that he has changed his mind since the time when B was murdered.
Thus, there is no inconsistency or contradiction because he does not
simultaneously hold both contradictory ideas and is not estopped from
objecting to imprisonment.”

But this is a simple matter to overcome. First, 4 is implicitly
claiming that the passage of time should be taken into account when
determining what actions to impute to him. But then, if this is true, all
C needs to do is administer the punishment and afterwards assert that
all is in the past and that C, like 4, now condemns its prior action. Since
the impermissible action is “in the past,” it can no longer be imputed
to C. Indeed, if such an absurd simultaneity requirement is operative,
at every successive moment of the punishment, any objection or defen-
sive action by A is directed at actions in the immediate past and thus
become immediately irrelevant and past-directed. Therefore, the irrele-
vance of the mere passage of time cannot be denied by 4,” for in order
to effectively object to being punished, 4 must presume that the passage

49 See Hare, Freedom and Reason, § 6.9, p. 108, discussing the simultaneity requirement
with respect to contradictory statements.

50 This is not to say that the passage of time cannot be relevant for other reasons. Just as
capital punishment does not violate the rights of the executed murderer, it can conceivably
be objected to on the grounds of the danger posed by such a practice to innocent people.
See note 42, above. So punishment after a long period of time does not violate the rights of
actually guilty criminals but may arguably constitute a threat to innocent people—because
of the relative unreliability of stale evidence, faded memories, etc. But these are procedural
or structural, not substantive, concerns, the discussion of which is beyond the scope of this
chapter. My focus here is the basic principles of rights that must underlie any general justi-
fication of punishment, even if other procedural or systemic features also need to be taken
into account after a prima facie right to punish is established. Thus, this chapter also does
not consider such questions as the danger of being a judge in one’s own case, as these are
separate concerns. For discussion of the risks of individuals acting as judge, jury, and exe-
cutioner, see Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974), pp.
54-146. On the danger of being a judge in one’s own case, see “The Theodosian Code,” in The
Theodosian Code and Novels and the Sirmondian Constitutions, Clyde Pharr, trans. (Princeton,
N.J.: Princeton University, 1952), § 2.2.1; John Locke, Second Treatise on Civil Govern-
ment (1690; https://www.johnlocke.net/2022/07/two-treatises-of-government.html), §13
(When men are “judges in their own cases,” it can be objected that “selflove will make men
partial to themselves and their friends: and on the other side, ill nature, passion, and revenge
will carry them too far in punishing others.”).
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of time does not make a difterence to imputing responsibility-incurring
actions to individuals.”

Second, in objecting to punishment in the present, 4 necessarily
maintains that force must not and should not occur. Even if he really
does no longer believe that murder is proper, by his own current view, the
earlier murder was still improper. He necessarily denounces his earlier
actions and is estopped from objecting to his punishment imposed on
that murderer—namely, himself. To maintain that a murderer should
not be punished is inconsistent with a claim that murder should not and
must not occur.

'Third, even if A4 argues that he never held the view that “murder is
not wrong” and that he murdered despite holding it to be wrong,” he
still admits that murder is wrong and that he, in fact, did murder B and
still ends up denouncing his earlier action. Thus, A4 is again estopped
from objecting to the punishment as in the situation where he claims
to have changed his mind. Finally, if 4 maintains that it is possible to
administer force while simultaneously holding it to be wrong, the same
applies to C. So even if C is convinced by A's argument that it would be
wrong to punish 4, C may go ahead and do so despite this realization,
just as 4 himself claims to have done.* Thus, whether 4 currently holds

51 For a similar argument by Hoppe regarding why any participant in argument contra-
dicts himself if he denies the relevance of the passage of time in another context, specifically
if he denies the validity of the “prior-later” distinction which distinguishes between prior
homesteaders and later latecomers, see Hoppe, 4 Theory of Socialism and Capitalism, pp.
169-71. For a discussion of performative contradictions, see Roy A. Sorensen, Blindspots
(New York: Oxford University Press, 1988).

52 Whether someone can genuinely believe something is impermissible and yet do it
anyway is questionable. As Hare has pointed out, “If a man does what he says he ought not
to, ... then there is something wrong with what he says, as well as with what he does.” Hare,
Freedom and Reason, § 5.9.

53 Any other similar argument of A’s would also fail. For example, 4 could defend
himself by asserting that there is no such thing as free will, so that he was determined to
murder B, and thus cannot be blamed for doing so. However, note that the estoppel theory
nowhere assumed the existence of free will, so such an argument is irrelevant. Moreover,
if A is correct that there is no free will, then C is similarly predestined to do whatever he
will, and if this includes punishing 4, how can C be blamed? The logic of reciprocity is
inescapable. R.P. Phillips has called such a type of axiom a “boomerang principle ... for
even though we cast it away from us, it returns to us again.” R.P. Phillips, Modern Thomistic
Philosophy: An Explanation for Students, vol. 2 (Westminster, Md.: The Newman Press,
1962 [1934-35]), p. 37, quoted in Murray N. Rothbard, “Beyond Is and Ought,” Liberty 2,
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both views, or only one of them, he is still estopped from objecting to
the imprisonment.

Thus, we can see that applying the principle of estoppel would not
hinder the prevention and punishment of violent crimes. The above
murder analysis can be applied to any sort of coercive, violent crime.
All the classical violent crimes would still be as preventable under the
proposed scheme as they are today. All forms of aggression—rape,
theft, murder, assault, trespass—would still be legitimately punishable
crimes. A rapist, for example, could only complain about being im-
prisoned by saying that his rights are being violated by the aggressive
imprisonment, but he would be estopped from saying that aggression
is wrong. In general, any aggressive act—one involving the initiation of
violence—would cause an inconsistency with the actor later claiming
that he should not be imprisoned or punished in some manner.

E. Punishing Nonaggressive Behavior

As seen above, punishment of aggression can be justified because the
use of force in response to force cannot sensibly be condemned as a
violation of the rights of the original aggressor. Is it ever legitimate to
punish someone for nonaggressive behavior? If not, then this means
that rights can only be negative rights against the initiation of force.
As argued below, no such punishment is ever justified because pun-
ishment is the application of force to which a person is not estopped
from objecting unless that person has initiated force. Otherwise, there
is no inconsistency. Thus, nonaggressive force, consented-to force, and
actions not involving force may not be punished.

First,a nonaggressive use of force, such as retaliation against aggres-
sion, cannot be justly punished. If someone were to attempt to punish
B for retaliating against aggressor 4, B is not estopped from objecting.
There is nothing inconsistent or nonuniversalizable about maintaining
both that (1) the use of retaliatory force in response to the initiation
of force is proper—the implicit claim involved in retaliation against
A—and (2) the use of force not in response to the initiation of force is

no. 2 (Nov. 1988; https://perma.cc/8L.ZR-DN6Y; also https://mises.org/library/beyond-
and-ought): 4445, p. 45.
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improper—the basis for B’s objection to his own punishment. In short,
the initiation of force is different from retaliatory force; retaliation is
not aggression. B can easily show that the maxim of his action is “the
use of force against an aggressor is legitimate,” which does not contra-
dict “the use of force against nonaggressors is illegitimate.” Rather than
being a particularizable claim that does not pass the universalizability
test, B’s position is tailored to the actual nature of his prior action. The
universalizability principle prevents only arbitrary, biased statements
not grounded in the nature of things.** Thus, the mere use of force is
not enough to estop someone from complaining about being punished
for the use of force. It is only aggression, that is, initiated force, that
estops a person from complaining about force used against that person.

Similarly, if 4 uses force against B with B’s permission, 4 is not
an aggressor and thus may not be punished. 4 may consistently assert
that “using force against someone is permissible if they have consented”
and that “using force against someone is impermissible if they have
not consented.” For example, suppose that A slaps B after B has giv-
en consent. Is A4 estopped from objecting if B attempts to slap him
back? Obviously, A4 is not estopped because he may consistently assert
that “slapping someone is permissible if they have consented” and that
“slapping someone is impermissible if they have not consented.” These
are not inconsistent statements, and neither is barred by the universal-
izability principle because it rests on the recognition that the nature
of a consented-to act is different than one objected to. Thus, although
uninvited physical force estops the initiator thereof from complaining
of punishment, invited or consented-to physical force does not.

Other actions do not involve force or aggression at all, so there is
no ground for punishing this behavior either. Suppose publisher P pub-
lishes a patently pornographic magazine, and some entity, such as the
state, punishes him for this by conviction and imprisonment. Clearly,
the state has committed naked aggression against him. Following the
analysis of Part III.C, unless P is estopped from complaining about the

54 See Part I11.D.2, above.
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punishment, the state itself may be punished, demonstrating that it has
violated his rights.

P has only published pornography, which is not aggression; he
has not engaged in any activity nor necessarily made any claim that
would be inconsistent with claiming that aggression is wrong. Thus, it
is not inconsistent to simultaneously maintain that (1) it is legitimate
to publish pornography and (2) it is illegitimate to aggress against a
person. Pis not estopped from complaining about his confinement.*

Unlike the case of retaliation against aggression, however, the state
has not administered force in response to Ps initiation of force and is
estopped from objecting to the proposed use of force against it. The
state’s punishment of P is, therefore, not legitimate. Thus, it can be seen
that punishment of any nonaggressive behavior is illegitimate and un-
justified, as are laws prohibiting such behavior, since laws are themselves
backed by and manifestations of force.”

E Propen‘y Rights

55 Pwill usually not be able, in practice, to successfully retaliate or defend himself against
the state, but might and right are independent concepts. Thus, this fact of the state’s greater
might is irrelevant in the same way that B's murder does not “prove” that there is not a right
to life. After all, there is a difference between may and can.

56 P could, perhaps, be dialogically estopped from complaining about other pornogra-
phers engaging in pornography, but here he is complaining about his being kidnapped by
the state.

57 Lawrence Crocker discusses a similar use of “moral estoppel”in preventing a criminal
from asserting the unfairness of being punished in certain situations. Crocker, “The Upper
Limit of Just Punishment,” p. 1067. Crocker’s theory, while interesting, is not developed
along the same lines as the estoppel theory developed herein, nor does Crocker seem to
realize the implications of estoppel for justifying only the libertarian conception of rights.
Rather than focusing on the reciprocity between the force used in punishment and the
force of an aggressive act by a wrongdoer, Crocker claims that a person who has “treated
another person or the society at large in a fashion that the criminal law prohibits”is “morally
estopped” from asserting that his punishment would be unfair. Ibid. However, Crocker’s
use of estoppel is too vague and imprecise, for just because one has violated a criminal law
does not mean that one has committed the aggression which is necessary to estop him
from complaining about punishment. The law must first be valid for Crocker’s assumption
to hold, but as the estoppel theory indicates, a law is valid only if it prohibits aggression.
Thus, it is not the mere violating of a law that estops a lawbreaker from complaining about
being punished—the law might be illegitimate—it is the initiation of force. Crocker is also
discussed in “Dialogical Arguments for Libertarian Rights” (ch. 6).
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So far, the right to punish actors who initiate invasions of victims’bodies
has been established, which corresponds to a right in one’s own body, or
self-ownership. Although there is not space here to provide a detailed
justification for rights in scarce resources outside one’s body—property
rights—I will briefly outline such a justification in this section. Because
rights in one’s own body have been established, property rights may be
established by building on this base. This may be done by pointing out
that rights in one’s body are meaningless without property rights and
vice versa.”®

For example, imagine that a thief admits that there are rights to
self-ownership but that there is no right to property. If this is true, we
can easily punish him simply by depriving him of external property,
namely food, air, or space in which to exist or move. Clearly, the denial
of his property through the use of force can physically harm his body
just as direct invasion of the borders of his body can. The physical,
bodily damage can be done fairly directly, for example, by snatching
every piece of food out of his hands until he dies—why not, if there
are no property rights? Or it can be done somewhat more indirectly by
infringing upon his ability to control and use the external world, which
is essential to his survival. Such property deprivation could continue
until his body is severely damaged—implying, since this is tantamount
to physical retaliation in its effect on him, that physical retaliation in
response to a property crime is permissible—or until he objected to
such treatment, thereby granting the validity of property rights. Just
as one can commit an act of aggression against another with one’s
body—for example, one’s fist—or with external property—a club, gun,
bomb, poison—so one’s self-ownership rights can be aggressed against
in a limitless variety of ways by affecting one’s property and external
environment.

58 'This has been recognized even by the U.S. Supreme Court. As the Court recognized:
[t]he right to enjoy property without unlawful deprivation ...is in truth a “personal”
right.... In fact, a fundamental interdependence exists between the personal right
to liberty and the personal right in property. Neither could have meaning without
the other. That rights in property are basic civil rights has long been recognized.

Lynch v. Household Fin. Corp.,405 U.S.538 (1972), p. 552. But see the famous (or infamous, to
some of us) footnote 4 in United States v. Carolene Products Co., which implies that economic
and property rights are less fundamental than personal rights. 304 U.S. 144 (1938),p. 152 n.4.
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Professor Hoppe’s “argumentation ethics” defense of individual
rights also shows that the right to homestead is implied in the right to
self-ownership. First, Hoppe establishes self-ownership by focusing on
propositions that cannot be denied in discourse in general.” Anyone
engaging in argumentation implicitly accepts the presupposed right of
self-ownership of all listeners and even potential listeners. Otherwise,
the listener would not be able to consider freely and accept or reject the
proposed argument.

Second, because participants in argumentation indisputably need
to use and control the scarce resources in the world to survive, and
because their scarcity makes conflict over their use possible, norms
are needed to determine the proper owner of these goods so as to
avoid conflict. This necessity for norms to avoid conflicts in the use
of scarce resources is itself undeniable by those engaged in argumen-
tation—which is to say, undeniable—because anyone who is alive in
the world and participating in the practical activity of argumentation
cannot deny the value of being able to control scarce resources or the
value of avoiding conflicts over such scarce resources. But there are
only two fundamental alternatives for acquiring rights in unowned
property: (1) by doing something with the property which no one else
had ever done before, such as the mixing of labor or homesteading;
or (2) by mere verbal declaration or decree. The second alternative is
arbitrary and cannot serve to avoid conflicts. Only the first alternative,
that of Lockean homesteading, establishes an objective link between
a particular person and a particular scarce resource; thus, no one can
deny the Lockean right to homestead unowned resources.

As Hoppe points out, since one’s body is itself a scarce resource, it
is “the prototype of a scarce good for the use of which property rights,
i.e. rights of exclusive ownership, somehow have to be established, in
order to avoid clashes.” Thus, the right to homestead external scarce
resources is implied in the fact of self-ownership since “the specifica-
tions of the nonaggression principle, conceived of as a special property
norm referring to a specific kind of good, must in fact already contain

59 For further details see note 31, above.
60 Hoppe, 4 Theory of Socialism and Capitalism, p. 19.
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those of a general theory of property.” For these reasons, whether
self-ownership is established by Hoppe’s argumentation ethics or by
the estoppel theory—both theories that focus on the dynamics of dis-
course—such rights imply the Lockean right to homestead, which no
aggressor could deny any more than he could deny that self-ownership
rights are justified.

I will, for the remainder of this chapter, place property rights and
rights in one’s body on the same level, both warranting punishment
for their invasion. Thus, under the estoppel theory one who aggresses
against another’s body or against another’s external property is an ag-
gressor, plain and simple, who may be treated as such.

IV. TYPES OF PUNISHMENTS AND
THE BURDEN OF PROOF

A Propon‘iona[ Punishment

Just because aggressors can legitimately be punished does not necessarily
mean that all concerns about proportionality may be dropped. At first
blush, if we focus only on the initiation of force itself, it would seem that
a victim could make a prima facie case that since the aggressor initiated
force—no matter how trivial—the victim is entitled to use force against
the aggressor, even including execution of the aggressor. Suppose 4 un-
invitedly slaps B lightly on the cheek in response to a rude remark by
B. Is B entitled to execute A in return? A, it is true, has initiated force,
so how can he complain if force is to be used against him? But A4 is not
estopped from objecting to being killed. 4 may, perfectly consistently,
object to being killed since he may maintain that it is wrong to kill. This
in itself is not inconsistent with A's implicit view that it is legitimate
to lightly slap others. By sanctioning slapping, 4 does not necessarily
claim that killing is proper because usually—as in this example—there
is nothing about slapping that rises to the level of killing.

61 Tbid., p. 160.
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It is proper to focus on the consequences of aggression in deter-
mining to what extent an aggressor is estopped because the very reason
people object to aggression, or wish to punish aggressors for it, is just
because it has certain consequences.” Aggressive action, by physically
interfering with the victim’s person, is undesirable because, among other
reasons, it can (1) cause pain or injury; (2) interfere with the pursuit of
goals in life; or (3) simply create a risky, dangerous situation in which
pain, injury, or violence are more likely to result. Aggression interferes
with one’s physical control over one’s life, that is, over one’s own body
and external property.

Killing someone obviously brings about the most undesirable level
of these consequences. Merely slapping someone, by contrast, does not
in normal circumstances. A slap has relatively insignificant consequences
in all these respects. Thus, 4 does not necessarily claim that aggressive
killing is proper just because he slaps B. The universalization require-
ment does not prevent him from reasonably narrowing his implicit claim
from the more severe “aggression is not wrong” to the less severe “minor
aggression, such as slapping someone, is not wrong.” Thus, B would be
justified in slapping A back but not in killing 4. I do not mean that B is
justified on/y in slapping 4 and no more, but certainly B is justified at least
in slapping 4, and is not justified in killing him; this would be murder.
These outside boundaries, at least, we know.

In general, while the universalization principle prevents arbitrary
particularization of claims—for example, adding “for me only’s”™—it
does not rule out an objective, reasonable statement of the implicit
claims of the aggressor tailored to the actual nature of the aggression
and its necessary consequences and implications. For example, while it
is true that A4 has slapped B, he has not attempted to take B’s life; thus,
he has never necessarily claimed that “murder is not wrong,”so he is not

62 Analogously, this is why scarcity (conflictability) is the defining characteristic of
property. Taking another’s good has the effect of depriving the owner of it because it
is scarce; if goods were infinitely abundant then it would not be possible to “take” them
because the taking would have no consequence at all, and thus, the concepts of property
and scarcity would not arise. See Hoppe, “Of Common, Public, and Private Property and
the Rationale for Total Privatization.” On the term “conflictable,” see Stephan Kinsella,
“On Conflictability and Conflictable Resources,” StephanKinsella.com (Jan. 31,2022); also
“Against Intellectual Property After Twenty Years” (ch. 15), Part ITI; “What Libertarianism
Is” (ch.2),n.5.
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estopped from asserting that murder is wrong.” Since a mere slapper
is not estopped from complaining about his imminent execution, he
can consistently object to being executed, which implies that B would
become a murderer if he were to kill 4.

In this way, we can see a requirement of proportionality—or, more
properly, of reciprocity along the lines of the Jex talionis or the law of
retaliation®—accompanies any legitimate punishment of an aggressor.
“As the injury inflicted, so must be the injury suffered.” There are, thus,
limitations to the amount of punishment the victim may administer to
the aggressor, related to the extent of the aggression committed by the
aggressor, because it is the nature of the particular act of aggression that
determines the extent of the estoppel working against the aggressor. The
more serious the aggression and the consequences that flow from it, the
more the aggressor is estopped from objecting to punishment. Conse-
quently, a greater level of punishment may legitimately be applied.

B. The Victims Options

At this point, we have established the basic right to one’s body and to
property homesteaded or acquired from a homesteader, as well as the
contours of the basic requirement of proportionality in punishment.
This chapter now presents a further consideration of the various types
of punishment that can be justly administered.

As has been shown, a victim of aggression may inflict on the aggres-
sor at least the same level or type of aggression previously inflicted by the
aggressor. In determining the maximum amount and type of punishment

63 This said, I do not mean to deny that something like the “eggshell skull rule” is com-
patible with the analysis offered herein. According to this legal rule, a tortfeasor is liable for
all consequences of their tort, even if the victim has an unusual vulnerability. For example, if
A lightly slaps B on the head in a way that would cause only minor damage to most people,
but B’s thin skull causes him to die, then A4 is liable for the homicide even though he did not
intend to kill B, since the battery was intentional (or negligent). See https://en.wikipedia.
org/wiki/Eggshell skull.

64 The classic formula of the lex talionis is “life for life, eye for eye, tooth for tooth, hand
for hand, foot for foot, burn for burn, wound for wound, stripe for stripe.” Exodus 21: 23-25;
see also Deuteronomy 19: 21 (calling for “life for life, eye for eye, tooth for tooth, hand for
hand, foot for foot”); Leviticus 24: 17-21 (calling for “broken limb for broken limb, eye for
eye, tooth for tooth”).

65 Leviticus 24: 20. See also the Aquinus quote in note 43, above.
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that may be applied, the distinction between victim and victimizer must
be kept in mind, and we must recognize that, for most victims—those
who are not masochists or sadists—punishing the wrongdoer does not
genuinely make the victim whole and does not directly benefit the victim
very much, if at all. A victim who has been shot in the arm by a robber
and who consequently loses his arm is clearly entitled, if he wishes, to
amputate the robber’s own arm. But this, of course, does not restore the
victim’s arm; it does not make him whole. Perfect restitution is always an
unreachable goal, for crimes cannot be undone.

'This is not to say that the right to punish is therefore useless, but we
must recognize that the victim remains a victim even after retaliating
against the wrongdoer. No punishment can undo the harm done. For
this reason, the victim’s range of punishment options should not be arti-
ficially or easily restricted. This would further victimize him. The victim
did not choose to be made a victim and did not choose to be placed in
a situation where he has only one narrow punishment option—namely,
eye-for-an-eye retaliation. On the contrary, the responsibility for this sit-
uation is entirely that of the aggressor who by his action has damaged the
victim. Because the aggressor has placed the victim in a no-win situation
where being restricted to one narrow type of remedy may recompense
the victim even less than other remedies, the aggressor is estopped from
complaining if the victim chooses among varying types of punishment,
subject to the proportionality requirement.

In practice this means that, for example, the victim of assault and
battery need not be restricted to only having the aggressor beaten—or
even killed. The victim may abhor violence, and might choose to forego
any punishment at all if his only option was to either beat or punish
the aggressor. The victim may prefer, instead, to simply be compensated
monetarily out of any—current or future—property of the wrongdoer.
Or, if the victim believes he will gain more satisfaction from using force
against the aggressor in a way different than the manner in which the
aggressor violated the victim’s rights—for example, taking property
of an aggressor who has beaten the victim—the aggressor is estopped
from complaining about this as long as proportionality is satisfied.

'The nonequivalence of most violent crimes makes this conclusion
clearer. Suppose that 4, a man, rapes B, a woman. B would be entitled
to rape A in retaliation or to have A raped by a professional, private
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punishing company. But the last thing in the world that a rape victim
might want is to be involved in further sexual violence, and this alone
would give her a right to insist on other forms of punishment. To limit
her remedy to having 4 raped would be to inflict further damage on her.
B can never be made whole, but at least her best remedy—in her opin-
ion—of a variety of imperfect remedies need not be denied her. She has
done nothing to justify denying her such options.

And in this case there simply is no equivalent. The only remotely
similar equivalent is the forcible anal rape of 4, but even this is vastly
different from the rape of a woman. If nothing else, a woman might
reasonably consider rape much more of a violation than would a man
“similarly” treated, for these acts give rise to different consequences
for the victim, a point that we need not belabor. Thus, if there is no
possibility of exact “eye-for-an-eye” style retaliation for a given act of
aggression, such as is the case with rape, then our conclusion must be
either that (1) B may not punish 4, or (2) B may punish A4 in another
manner. Clearly, the latter alternative is the correct one, for a rapist is
estopped from denying the right of his victim to punish him and is
also estopped from claiming a benefit because there is no equivalent
punishment. Furthermore, the absence of an equivalent punishment
is a direct result of A's aggression. If B acts to mitigate the damage
done to her by A—which includes not only the rape, but placing B
in a situation where her remedies will all be inadequate and where
there is not even an equivalent punishment possible—4 is estopped
from objecting. Thus, for example, B may choose, instead, to have A’s
penis amputated or even his arm or leg. Or B may choose instead to
have A4 publicly flogged, displayed, and imprisoned for some length of
time or even enslaved for a time and put to work earning money for
B. Alternatively, B may threaten 4 with the most severe punishment
she has the right to inflict and allow A to buy his way out of the pun-
ishment—or reduce its severity—with as much money as he is able or
willing to offer.*

66 For a discussion of Jefferson’s attempts at devising proportional punishments, see
Walter Kaufman, “Retribution and the Ethics of Punishment,” in Barnett & Hagel III,
eds., Assessing the Criminal, p. 223. For recent examples of judges” attempts at creative
punishment to “fit the crime,” see Judy Farah, “Crime and Creative Punishment,” Wal/
Street J., March 15, 1995, p. A15; Andrea Gerlin, “Quirky Sentences Make Bad Guys
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Further, even if such rape of a man is somewhat equivalent to the
rape of a woman, the rape of an innocent person, B, is typically much
more of an offense than is a similar violation of a criminal, 4, who evi-
dently does not abhor aggression as much. 4, the rapist, may even be a
masochist and enjoy being beaten or sodomized, so a more or less equal
amount of physical punishment of 4 would not really damage or truly
punish A as badly as 4 has damaged B. Because A4 is a criminal, he is
also likely accustomed to a lifestyle where force is used more routinely
so that “equal” punishment of 4 would not damage 4 to the extent it
would damage B, who is unused to such violence. For these reasons, B
is entitled to inflict a greater amount of punishment on 4 than A4 in-
flicted on B, if only to more or less equalize the actual level of damage
inflicted.” Thus, if 4 permanently damages B’s arm, B may be entitled
to damage both of A4’s arms or even all of A's limbs.**

Squirm,” Wall Street J. (August 4,1994), p. B1, B12; see also Richard A. Posner, “An Eco-
nomic Theory of the Criminal Law,” Co/um. L. Rev. 85 (1985): 1212, discussing different
ways to vary the severity of punishment.

67 Of course, values are subjective, so damage can never be exactly equated. On the sub-
jective theory of value, see Rothbard, Man, Economy, and State, with Power and Market,
chap. 1, § 5.A, pp. 17-21; Alexander H. Shand, The Capitalist Alternative: An Introduction
to Neo-Austrian Economics (New York: New York University Press, 1984); Mises, Episte-
mological Problems of Economics, p. 89; Mises, Human Action, pp. 94-97, 200-206, 331-33.
But again this is not the wiczim}s fault, and if her only option is to attempt to measure or
balance a difficult-to-balance equation—for example, by trying to equate somewhat quan-
tifiable physical aspects of force, such as the magnitude and type of force and the physical
consequences thereof—she cannot be blamed and the aggressor may not complain. For an
illustrative theory proposing to attribute fault and liability according to objective factors such
as force and momentum in a situation such as an automobile collision, see the sections on
causation and causal defenses, respectively, in Richard A. Epstein, 4 Theory of Strict Liability:
Toward a Reformation of Tort Law (San Francisco: Cato Institute, 1980; https://perma.cc/
PVV6-U3Y7), pp. 15-49; Richard A. Epstein, “Defenses and Subsequent Pleas in a System
of Strict Liability,” J. Legal Stud. 3 (1974), pp. 174-85. Further, if the aggressor 4 were seri-
ously to maintain that force against 4 and force against B were wholly incommensurable, he
could never meaningfully object to being punished—for to object to punishment, 4 must
maintain that such force is unjust and that some level and type of force could be justly used
to prevent his punishment. But this implies at least some commensurability. If 4 really main-
tains incommensurability, B may take him at his word and posit that B’s punishment of 4
justifies 7o retaliatory force on A's part—which means that 4 is not effectively claiming that
he has a right to not be punished because rights are legitimately enforceable.

68 Just how much greater the punishment may be than the original aggression, and how
this is determined, is discussed in further detail in Part IV.G, below.



https://perma.cc/PVV6-U3Y7
https://perma.cc/PVV6-U3Y7
https://perma.cc/PVV6-U3Y7
https://perma.cc/PVV6-U3Y7

A Libertarian Theory of Punishment and Rights | 99

Alternatively, a victim is entitled to take by force a certain amount
or portion of the aggressor’s property if this type of response to aggres-
sion would better satisfy the victim or if the victim prefers this remedy
for any reason at all, including greed, malice, or sadism—the victim’s
motivation is not the aggressor’s rightful concern. Of course, a mixture
would be permissible as well. A woman might, in response to being
raped by a man, seize all of the ravisher’s $10,000 estate and have him
publicly beaten and enslaved for some number of years until his forced
labor earns her $100,000 more—assuming that this overall level of
punishment is roughly equivalent to the rape.

Along the same lines, a property aggressor, such as a thief, may be
dealt with any number of ways. The victim may satisfy himself solely
out of the aggressor’s property, if this is possible, or through corpo-
ral punishment of the aggressor, if this better satisfies the victim—as
discussed in further detail below. In short, any rights or combinations
of rights of an aggressor may be ignored by a victim in punishing the
aggressor—implying that the aggressor actually does not have these
purported “rights”—as long as general bounds of proportionality are
considered.

C. Enhancing Punishment Due to Other Factors

Other factors may be considered that increase the amount of punish-
ment that may be inflicted on the aggressor over and above the type
of damage initially inflicted by the aggressor. As explained above with
regard to rape, aggression against an innocent, peaceful person may
cause more psychic damage to the victim than would an equivalent ac-
tion against the aggressor. Also, as Rothbard explains, a criminal, such
as thief 4, has not only stolen something from victim B, but he has
“also put B into a state of fear and uncertainty, of uncertainty as to the
extent that B’s deprivation would go. But the penalty levied on A is fixed
and certain in advance, thus putting A4 in far better shape than was his
original victim.”” The criminal has also imposed other damages, such as

69 Rothbard, “Punishment and Proportionality,” pp. 85, 88, n.6 (and at pp. 259-70 in
Rothbard’s chapter of the same name in Barnett & Hagel III, eds., Assessing the Crim-

inal). See also Walter Block, “Toward a Libertarian Theory of Guilt and Punishment
for the Crime of Statism,” J. Libertarian Stud. 22, no. 1 (2011; https://mises.org/library/
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interest, and even general costs of crime prevention—for who can such
costs be blamed on and recouped from if not criminals when they are
caught? As Kant observed, “whoever steals anything makes the property
of all insecure.””

General bounds of proportionality are also satisfied when the conse-
quences and potential consequences to the victim that are caused by the
aggression are taken into account. Thus, some crimes may be punished
capitally if their consequences are serious enough—for example, steal-
ing a man’s horse when his survival depends on it, which was capitally
punished in the frontier West for the same reason.” (This is one point
on which I disagree with Rothbard, however, who argues that “it should
be quite clear that, under libertarian law, capital punishment would have
to be confined strictly to the crime of murder. For a criminal would only
lose his right to life if he had first deprived some victim of that same
right. It would not be permissible, then, for a merchant whose bubble-
gum had been stolen, to execute the convicted bubble-gum thief.””
For one could imagine rare situations where theft of bubble-gum could
legitimately be punished by execution, if the theft somehow endan-
gered the life of its owner.”)

toward-libertarian-theory-guilt-and-punishment-crime-statism): 665-75; idem, “Radical
Libertarianism: Applying Libertarian Principles to Dealing With the Unjust Govern-
ment, Part I,” Reason Papers No. 27 (Fall 2004; https://reasonpapers.com): 113-30; and
idem, “Radical Libertarianism: Applying Libertarian Principles to Dealing with the Unjust
Government, Part I1,” Reason Papers 28 (Spring 2006; https://reasonpapers.com): 117-33;
and Rothbard, “King on Punishment,” p. 167.

70 Immanuel Kant, The Philosophy of Law, W. Hastie, trans. (Edinburgh: T&T Clark,
1887), p. 197, quoted in Immanuel Kant, “Justice and Punishment,” in Ezorsky, ed., Philo-
sophical Perspectives on Punishment, p. 105.

71 See People v. Borja, 22 Cal.Rptr.2d 307 (Ct. App. 1993), p. 309, superseded by 860
P.2d 1182, 24 Cal.Rptr.2d 236 (1993); Guido v. Koopman, 1 Cal.App.4th 837 (Ct. App.
1991), p. 842, discussing the critical importance of horses for transportation and survival
in the old West. This brings to mind the reported exchange “many years ago between the
Chief Justice of Texas and an Illinois lawyer visiting that state. ‘Why is it,’ the visiting
lawyer asked, ‘that you routinely hang horse thieves in Texas but oftentimes let murderers
go free? ‘Because, replied the Chief Justice, ‘there never was a horse that needed stealing!”
People v. Skiles, 450 N.E.2d 1212 (Ill. App. Ct. 1983), p. 1220.

72 Rothbard, “Punishment and Proportionality,” p. 85.

73 However, it is a separate question (and beyond the scope of this chapter) whether the
merchant would have a right to kill the bubble-gum thief who, caught in the act, refused to
abandon his attempt at theft.
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D. Graduated Scale af Punishment

Some would object to the use of the severe penalty of capital pun-
ishment for crimes other than the most serious or heinous, such as
murder, mass-murder, or genocide. Many thus favor a scale of pun-
ishment having more severe punishments for the most serious crimes
with capital punishment reserved for murderers or serial-killers and
the like.” Perhaps some feel that a mass murderer, serial killer, child
killer, or cop killer should be punished more harshly than a more typ-
ical murderer of one adult and that if capital punishment is “wasted”
on more mundane murderers or criminals, there will be nothing more
severe left to impose on the really bad guys; there will be no deterrent
effect left to deter extra acts of aggression committed by those who
have already placed themselves in the category of deserving the death
penalty. Of course, even if such a scale with gradations of punishment
would provide a “better” deterrent effect, this does not mean that one
does not have the right to punish a given criminal in a certain way.
Such utilitarian reasoning is beside the point. If we had to save the
more severe punishments for, say, mass murderers, this in effect incor-
rectly attributes a right to life to other murderers who simply do not
have such a right.

Also, it should be realized that punishment of murderers is always
an imperfect remedy since the victim remains murdered, so that whether
the murderer remains underpunished even after being executed—like a
regular murderer—or very underpunished—like a mass murderer—this
is an unfortunate but simply irrelevant and inescapable fact. Further-
more, punishment actually caz be made more and more severe, practically
without limit, for greater and greater crimes. Death after torture is worse
punishment than mere death, and a longer period or greater amount of
physical pain being inflicted is more severe punishment than a shorter
period or lesser amount. The severity of punishment can be varied, then,
by varying the length of imprisonment, by inflicting more or less physical

74 See, e.g., Letter from Ayn Rand to John Hospers, April 29,1961, in Ayn Rand, Leters
of Ayn Rand, Mlichael S. Berliner, ed. (New York: Plume, 1995), pp. 544, 559, arguing for “a
proportionately scaled series of punishments,” and that “the punishment deserved by armed
robbery would depend on its place in the scale which begins with the lightest misdemeanor
and ends with murder.”
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pain, and by many other methods. For example, for prison inmates, the
severity of punishment can be adjusted by varying the size of the prison
cell, temperature, and quality of food.”

E. Property Crimes

Aggression can also take the form of a property crime. For example,
where A has stolen $10,000 from B, B is entitled to recoup $10,000 of
As property. However, the recapture of $10,000 is not punishment of
A but merely the recapture by B of his own property. B then has the
right to take another $10,000 of A4’s property, or even a higher amount
if the $10,000 stolen from B was worth much more to B than to A—for
example, if 4 has a higher time preference or less significant plans to
use the money than B, which is likely, or if 4 has more money than
B, which is unlikely.” This amount may also be enhanced to take into
account other damages, such as interest, general costs of crime preven-

75 See Posner, “An Economic Theory of the Criminal Law,” p. 1212, discussing different
ways to vary the severity of punishment.

76 However, where the thief is poorer than the victim, as is usually the case, this does
not mean that the victim is not entitled to recoup the entire $10,000. For example, if
the $10,000 stolen is only 1% of the victim’s estate and the thief’s estate is only $10,000
total—after the victim has retaken his own $10,000 from the thief—it is not the case
that the victim is limited to 1% of $10,000—$100. Because it is the thief who caused the
harm, the victim should have the option of selecting the higher of (a) the amount that
was stolen, or (b) a higher amount that is equivalent in terms of damage done. For further
suggestions along these lines, such as Stephen Schafer’s view that punishment “should
... be equally burdensome and just for all criminals, irrespective of their means, whether
they be millionaires or labourers,” see Randy E. Barnett, “Restitution: A New Paradigm
of Criminal Justice,”in Barnett & Hagel II1, eds., Assessing the Criminal, pp. 349, 363-64,
quoting Stephen Schafer, Compensation and Restitution to Victims of Crime, 2d ed. (Mont-
clair, N.J.: Patterson Smith, 1970), p. 127. It should be noted that Rothbard’s view of
restitution and retribution is slightly different from the principles discussed above. See
Rothbard, “Punishment and Proportionality,” at 86.

Further, suppose that A, the victim, was about to use the $10,000 to save his own or
another’s life: for example, as a ransom for his daughter’s kidnapper or to pay for a medical
procedure to save his daughter’s life. Theft of the $10,000 from a sufficiently poor person,
or at a crucial time, could very well lead to death—the kidnapper murders the daughter
because he was not paid. In this case it is very possible that execution of the thief could be
justified since the consequences of this theft were even more severe than normal, especially
in the case where the thief was aware of the potentially life-endangering consequences of
the theft. For the principle that a criminal or tortfeasor “takes his victim as he finds him,”
see note 83, below, and accompanying text.
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tion, and compensation for putting the victim into a state of fear and
uncertainty.” It may also be enhanced to account for the uncertainty
as to what the exact amount of retaliation or restitution ought to be, as
this uncertainty is A’s fault, not B’s. Alternatively, at the victim’s option,
corporal punishment may be administered by B instead of taking back
his own $10,000—indeed, this may be the only option where the thief
is penniless or the stolen property is spent or destroyed.

F Why Assault, Threats, and Attempts Are Aggression

This method of analyzing whether a proposed punishment is proper
also makes it clear just why the threat of violence or assault is properly
treated as an aggressive crime. Assault is defined (in some legal systems)
as putting someone in fear of receiving a battery—a physical beating—
or an attempted battery.”® Suppose A assaults B, such as by pointing a
gun at him or threatening to beat him. Clearly B is entitled to do to 4
what 4 has done to B—A is estopped from objecting to the propriety
of being threatened or assaulted. But what does this mean? To assault
is to manifest an intent to cause harm and to apprise B of this so that
he believes A will inflict this harm—otherwise it is something like a
joke or acting, and B is not actually in apprehension of being coerced.
Now A was able to actually put B in a state of fear—of receiving a bat-
tery—by threatening B. But because of the nature of assault, the only
way B can really make A fear a retaliatory act by B is if B really means it

77 See note 69, above, and accompanying text.

78 See Mason v. Cobn, 438 N.Y.S.2d 462 (N.Y. Sup. Ct. 1981), p. 464; Black’s Law
Dictionary, 6th ed. (St. Paul, Minn.: West Publishing, 1990), p. 114. The Louisiana Crim-
inal Code defines assault as “an attempt to commit a battery, or the intentional placing
of another in reasonable apprehension of receiving a battery.” Louisiana Revised Statutes
Annotated, § 14:36 (https://legis.la.gov/legis/Laws Toc.aspxrfolder=75&level=Parent). A
battery is defined as “the intentional use of force or violence upon the person of another; or
the intentional administration of a poison or other noxious liquid or substance to another.”
Ibid., § 14:33. Assault can thus also include an attempted battery, which need not put the
victim in a state of apprehension of receiving a battery—for example, the victim may be
asleep and be unaware that another has just swung a club at his head, but missed. This sec-
ond definition of assault is ignored for our present purposes.

For some of my thoughts on how negligence law might develop in a private-law society,
see Stephan Kinsella, “The Libertarian Approach to Negligence, Tort, and Strict Liability:
Wergeld and Partial Wergeld,” Mises Economics Blog (Sep. 1,2009).
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and is able to convince A of this fact. Thus, B must actually be—or be
capable of being—willing to carry out the threatened coercion of 4, not
just mouth the words, otherwise 4 will know B is merely engaged in
idle threats, merely bluffing. Indeed, B can legitimately go forward with
the threatened action if only to make A believe it. Although 4 need not
actually use force to assault B, because of the nature of retaliation, there
is simply no way for B to assault A4 in return without actually having
the right to use force against 4. Because the very situation is caused
by A'’s action, he is estopped from objecting to the necessity of B using
force against him.” Likewise, if 4 attempts to harm B but fails, then B
is entitled to “attempt” to harm 4; for the attempt to be a real attempt,
it must be possible for B to succeed. And so on.

G. The Burden of Proof

As seen in the preceding discussion, the victim of a violent crime has
the right to select different mixtures and types of punishments. The ac-
tual extent or severity of punishment that may be permissibly inflicted,
consistent with principles of proportionality and the burden of proof in
this regard, is discussed in this section.

‘Theories of punishment are concerned with justifying punishment,
with offering decent people who are reluctant to act immorally a rea-
son why they may punish others. This is useful, of course, for offering
moral people guidance and assurance that they may properly deal with
those who seek to harm them. We have established so far a prima facie
case for the right to proportionately punish an aggressor in response
to acts of violence, actions which invade the borders of others’ bodies
or legitimately acquired property. Once this burden is carried, however,

79 See also Pavel Slutskiy, “Threats of the Use of Force: ‘Mere Speech’ or Rights Viola-
tion?,” in idem, Communication and Libertarianism. For a discussion of why fraud is a type
of rights violation, see “A Libertarian Theory of Contract” (ch. 9), Part IILE.

See also Rothbard’s argument for why threats (and fraud) count as types of aggression:
Defensive violence, therefore, must be confined to resisting invasive acts against
person or property. But such invasion may include two corollaries to actual physical
aggression: intimidation, or a direct threat of physical violence; and fraud, which
involves the appropriation of someone else’s property without his consent, and is
therefore “implicit theft.”

Rothbard, “Self-Defense,” p. 77.
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it is just to place the burden of proof on the aggressor to show why a
proposed punishment of him is disproportionate or otherwise unjusti-
fied. The justice of this point is again implied by the logic of estoppel.
'The aggressor was not put in the position of justifying how much force
he could use against the victim before he used such force; similarly, the
victim should not be put in the position of justifying how much force
is the appropriate level of retaliatory force to use against the aggressor
before retaliating.

As pointed out above, because it is the aggressor who has put the
victim into a situation where the victim has a limited variety and range
of remedies, the aggressor is estopped from complaining if the victim
uses a type of force against the aggressor that is different from the ag-
gressor’s use of force. The burden of proof and argument is therefore
on the aggressor to show why any proposed, creative punishment is 7oz
justified by the aggressor’s aggression. Otherwise, an additional burden
is being placed on the victim in addition to the harm already done him.
If the victim wants to avoid shouldering this additional burden, the
aggressor is estopped from objecting because it was the aggressor who
placed the victim in the position of having the burden in the first place.
If there is a gray area, the aggressor ought not be allowed to throw his
hands up in mock perplexity and escape liability; rather, the line ought
to come down on the side of the gray that most favors the victim unless
the aggressor can further narrow the gray area with convincing theories
and arguments, for the aggressor is the one who brings the gray into
existence.

'This is similar to the issue of proportionality itself. Although pro-
portionality or reciprocity is a requirement in general, if a prima facie
case for punishment can be established—as it can be whenever force is
initiated—the burden of proof lies with the aggressor to demonstrate
that any proposed use of force, even including execution, mutilation, or
enslavement, exceeds bounds of proportionality. As mentioned above, in
practice there are several clear areas: murder justifies execution; minor,
nonarmed, nonviolent theft does not.” Exceeding known appropriate
levels of retaliation makes the retaliator an aggressor to the extent of the
excess amount of force used. But there are indeed gray areas in which

80 See Part IV.A, above.
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it is difficult, if not impossible, to precisely delimit the exact amount
of maximum permissible punishment. However, this uncertain situa-
tion, this grayness, is caused by the aggressor. The victim is placed in a
quandary and might underpunish, or underutilize his right to punish,
if he has to justify how much force he can use. Or he might have to
expend extra resources in terms of time or money—for example, to hire
a philosopher or lawyer to figure out exactly how much punishment is
warranted—which would impermissibly increase the total harm done to
the victim.

It is indeed difhicult to determine the bounds of proportionality in
many cases. But we do know one thing: force has been initiated against
the victim, and thus force, in general, may be used against the victim-
izer. Other than for easy or established cases, any ambiguity or doubt
must be resolved in favor of the victim unless the aggressor bears his
burden of argument to explain why the proposed punishment exceeds
his own initial aggression.” Unless the maximum permissible level of
retaliation is clearly established or persuasively argued by the aggressor,
there should be no limitations on the victim’s right to retaliate. Fur-
ther, suppose the aggressor is not able to show why the victim may
not execute him, even for a nonkilling act of aggression, and thus the
aggressor is executed. If the aggressor’s heirs should later successtully

81 Many crimes would have established or generally accepted levels or at least ranges of
permissible punishment—for example, as worked out by a private justice system of a free
society or by specialists writing treatises on the subject. For further discussion of the role of
judges or other decentralized law-finding fora, and of legislatures, in the development of law,
see “Legislation and the Discovery of Law in a Free Society” (ch. 13). No doubt litigants
in court or equivalent forums, especially the defendant, would hire lawyers to present the
best arguments possible in favor of punishment and its permissible bounds. In a society that
respects the general libertarian theory of rights and punishment developed herein, one could
even expect lawyers to specialize in arguing whether a defendant is estopped from asserting
a particular defense, whether a given defense is capable of being made universal or particular
when the burden of proof for each side has been satisfied, and the like.

With regard to the concept of making a prima facie case and switching the burden of
proof from the plaintiff to the defendant, Richard Epstein has set forth a promising theory
of pleadings and presumptions whereby one party who wishes to upset the initial balance
must establish a prima facie case that may be countered by a defense, which may be met with
a second round of prima facie arguments, and so on. See Richard A. Epstein, “Pleading and
Presumptions,” U. Chicago L. Rev. 40 (1973), p. 556. For its application to the fields of torts
and intentional harms, see idem, A Theory of Strict Liability, idem, “Defenses and Subsequent
Pleas in a System of Strict Liability”; and idem, “Intentional Harms.”
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show that the type of aggression perpetrated by the aggressor did not,
in fact, warrant capital punishment, still the victim has committed no
aggression. To so hold would be to require victims to err on the side of
underpunishing in cases of doubt in order to avoid potential liability
in the future if it turns out that the aggressor could have made a better
defensive argument. For the fact that there is a doubtful question is
the aggressor’s fault, and if he does not resolve it—either because of
laziness, incompetence, bad luck, or tactics designed to make the victim
unsure of how much he may punish—the victim should not be further
harmed by this fact, which he would be if he were forced to take the risk
that he might underpunish when punishing in the gray area.

Thus, several factors may be taken into account in coming up with
an appropriate punishment. Suppose that an aggressor kidnaps and
cuts off the hand of the victim. The victim is clearly entitled to do the
same to the aggressor. But if the victim wishes to cut off the aggressor’s
foot instead—for some reason—he is, prima facie, entitled to do this.
The victim would also be entitled to cut off both of the aggressor’s
hands unless the aggressor could explain why this is a higher amount of
coercion than his own.*” Merely cutting off one of the aggressor’s hands
might actually not be as extreme as was the aggressor’s own action. For
example, the victim may have been a painter. Thus, the consequence of
the aggressive violence might be that, in addition to endangering the
victim’s very life and causing pain, the victim suffers a huge amount of
mental and financial damage. It might take cutting off all four of the
aggressor’s limbs or even decapitating him to inflict that much damage
on him. We know that it is permissible to employ violence against an
aggressor. How much? Let the aggressor bear the burden of figuring
this out.

As mentioned above with respect to rape, the victim may be squea-
mish about violence itself and thus recoil at the idea of eye-for-an-eye.
If that is the victim’s nature, the victim should not be penalized further
by being forced to administer Jex zalionis. The aggressor must take his

82 Admittedly, it is difficult to know how this argument would proceed or even what
would qualify as a good argument. But such concerns are the aggressor’s worry, not the
victim’s. And there is an easy way to avoid being placed in this position: do not initiate force
against your fellow man.
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victim as he finds him® and is estopped from complaining because he
placed the victim in the situation where the victim’s special preferences
can only be satisfied by a nonreciprocal punishment. Thus, the victim
may instead choose to seize a certain portion of the aggressor’s prop-
erty. The amount of the award that is “equal” to the damage done is
of course difficult to determine, but, if nothing else, similar principles
could be used as are used in today’s tort and criminal justice system.
If the amount of damages is uncertain or seems “too high,” it must be
recalled that the aggressor himself originated this state of uncertainty,
and thus he cannot now be heard to complain about it.

Alternatively, a more objective damage award could be determined
by the victim bargaining away his right to inflict corporal punishment
against the aggressor in return for some or all of the aggressor’s property.*
'This might be an especially attractive—or the least unattractive—alter-
native for a person victimized by a very rich aggressor. The established
award for chopping someone’s hand off might normally be, say, $1 million.
However, this would mean that a billionaire could commit such crimes
with impunity. Under the estoppel view of punishment, the victim, in-
stead of taking $1 million of the aggressor’s money, could kidnap the
aggressor and threaten to exercise his right to, say, chop oft both of the
aggressor’s arms, slowly, and with pain. A billionaire may be willing to
trade half, or even all, his wealth to escape this punishment.

For poor aggressors, there is no property to take as restitution, and
the mere infliction of pain on the aggressor may not satisfy some victims.

83 This is an ancient principle of justice. For example:

It is well settled in our jurisprudence that a defendant zakes his victim as he finds

him and is responsible for all natural and probable consequences of his tortious

conduct. Where defendant’s negligent action aggravates a preexisting injury or

condition, he must compensate the victim for the full extent of his aggravation.
American Motorist Ins. Co. v. American Rent-All, Inc., 579 So.2d 429 (La. 1991), p. 433,
emphasis added, citation omitted.

84 See also Kinsella, “Fraud, Restitution, and Retaliation: The Libertarian Approach,”
StephanKinsella.com (Feb. 3, 2009). Admittedly, this presupposes that the victim has the
primary right of retribution against the aggressor so that she may forgive him. This topic
is ripe for further development, and in fact has been explored in a recent paper. See Lu-
kasz Dominiak, Igor Wysocki & Stanistaw Wéjtowicz, “Dialogical Estoppel, Erga Omnes

Rights, and the Libertarian Theory of Punishment and Self-Defense,” J. Libertarian Stud.
27,n0. 1 (March, 2023; https://perma.cc/RP8Z-VE3C): 1-24.



https://www.stephankinsella.com/2009/02/fraud-restitution-and-retaliation-the-libertarian-approach/
https://perma.cc/RP8Z-VE3C
https://perma.cc/RP8Z-VE3C
https://perma.cc/RP8Z-VE3C

A Libertarian Theory of Punishment and Rights | 109

‘They would be entitled to enslave the aggressor or sell him into slavery
or for medical testing to yield the best profit possible.”

V. CONCLUSION

'The ways in which punishment can be administered are rich and various,
but all the typically-cited goals of punishment could be accommodated
under the view of punishment set forth above. Criminals could be in-
capacitated and deterred, even rehabilitated, perhaps, according to the
victim’s choice. Restitution could be obtained in a variety of ways, or,
if the victim so chooses, retribution or revenge. Though it is difficult to
precisely determine the boundaries of proportionality, justice requires
that the aggressor be held responsible for the dilemma he has created as
well as for the aggression he has committed.

APPENDIX
THE JUSTICE OF RESPONSIVE FORCE

In Part III.C above, I discussed the legitimacy of punishing aggres-
sors, that is, the justice of responsive force—force that is in response to
aggression, or initiated force. As noted above, the material here was
originally intended to appear in footnote 44, above. Due to its length,
I include this material in this appendix.

As noted in “Dialogical Arguments for Libertarian Rights” (ch. 6),
“Defending Argumentation Ethics” (ch. 7), and “The Undeniable Mo-
rality of Capitalism” (ch. 22), Hans-Hermann Hoppe has defended the
right to self-defense and retaliatory force in his argumentation ethics.
For a recent book-length treatment of ideas related to Hoppe’s argu-
mentation ethics and my estoppel approach advanced in this chapter,

85 But see Kinsella, “Fraud, Restitution, and Retaliation: The Libertarian Approach,”
discussing practical problems with an actual institutionalized retributionist system and
how the theoretical case for punitive rights could play a role in a restitution-based system.
For a related commentary related to disputes in general, see Kinsella, “On the Obligation
to Negotiate, Compromise, and Arbitrate,” StephanKinsella.com (April 6,2023).
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see Pavel Slutskiy, Communication and Libertarianism (Springer, 2021),
and further references in these chapters.

Others have previously recognized the justice of using force against
one who has used force. Law professor Lawrence Crocker writes:

Suppose ... that A and B are shipwrecked on a deserted island. A makes
use of the only firearm salvaged from the wreck to force B to build him
a shelter. If B gains control of the gun, it will not be unfair for B to use it
to force A to return the favor.®

Libertarian philosopher John Hospers opined that when an aggressor
initiates force, “the victim is entitled to respond according to the rule
(“The use of force is permissible’) that the aggressor himself has implicitly
laid down.” According to Herbert Morris:

If T say the magic words “take the watch for a couple of days” or “go ahead
and slap me,” have I waived my right not to have my property taken or
a right not to be struck or have I, rather, in saying what I have, simply
stepped into a relation in which the rights no longer apply with respect to
a specified other person? These observations find support in the follow-
ing considerations. The right is that which gives rise, when infringed, to
a legitimate claim against another person. What this suggests is that the
right is that sphere interference with which entitles us to complain or gives
us a right to complain. From this it seems to follow that a right to bodily
security should be more precisely described as “a right that others not
interfere without permission.” And there is the corresponding duty not to
interfere unless provided permission. Thus when we talk of waiving our
rights or “giving up our rights”in such cases we are not waiving or giving
up our right to property nor our right to bodily security, for we still, of
course, possess the right not to have our watch taken without permission.
We have rather placed ourselves in a position where we do not possess the ca-
pacity, sometimes called a right, 7o complain if the person takes the watch
or slaps us.”

Or as Hegel wrote:

86 Lawrence Crocker, “The Upper Limit of Just Punishment,” Emory L. J. 41 (1992):
1059-1110, at 1068.

87 Hospers, “Retribution: The Ethics of Punishment,” p. 191 (emphasis added).

88 Herbert Morris, “Persons and Punishment,” in On Guilt and Innocence: Essays in Legal
Philosophy and Moral Psychology (Berkeley: University of California Press, 1976), p. 52
(emphasis added); see also pp. 31, 52, ef pass., discussing the right to bodily integrity and
the waiver of this right.
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The injury [the penalty] which falls on the criminal is not merely im-
plicitly just—as just, it is eo ipso his implicit will, an embodiment of his
freedom, his right; on the contrary, it is also a right eszablished within the
criminal himself, i.e., in his objectively embodied will, in his action. The
reason for this is that Ais action is the action of a rational being and this
implies that it is something universal and that by doing it the criminal has
laid down a law which he has explicitly recognized in his action and under
which in consequence he should be brought as under his right.”

'Thus, under Hegel’s philosophy, “when a criminal steals another person’s
property, he is not only denying that person’s right to own that piece of
property, he is denying the right to property in izself”"

Charles King, discussing the moral acceptability of using force
against force, states that when another initiates force,

[w]ith him we are returned to the first-stage state of nature and may use
force against him. In so doing we do not violate his rights or in any other
way violate the principle of right, because he has broken the reciprocity
required for us to view such a principle [of rights] as binding. In this we
find the philosophic grounding for the moral legitimacy of the practice
of punishment. Punishment is just that practice which raises the price of
violation of the principle of right so as to give us all good reason to accept
that principle.91

Or as Locke writes:

In transgressing the law of nature, the offender declares himself to live
by another rule than that of reason and common equity ... and so he
becomes dangerous to mankind, ... every man ... by the right he hath to
preserve mankind in general, may restrain, or where it is necessary, de-
stroy things noxious to them, and so may bring such evil on any one, who
hath transgressed that law, as may make him repent the doing of it. ... [A]
criminal, who having renounced reason, the common rule and measure
God hath given to mankind, hath, by the unjust violence and slaugh-

89 G.W.F. Hegel, “Punishment as a Right,” in Ezorsky, ed., Philosophical Perspectives on
Punishment, at 107 (emphasis in last sentence added, brackets in original) (excerpted from
G.W.F. Hegel, The Philosophy of Right, TM. Knox, trans. (New York: St. Martin’s Press,
1969), § 100).

9 Pauley, “The Jurisprudence of Crime and Punishment from Plato to Hegel,” pp. 140—
41, citing Peter J. Steinberger, “Hegel on Crime and Punishment,” Am. Pol. Science Rev. 77,
no. 4 (Dec. 1983): 858-70, p. 860.

91 King, “A Rationale for Punishment,” p. 154 (emphasis added).
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ter he hath committed upon one, declared war against all mankind, and
therefore may be destroyed as a lion or a tiger, one of those wild savage
beasts, with whom men can have no society nor security.”

Other quotes can be listed briefly here:
Tibor Machan: “[I]f someone attacks another, that act carries with
it, as a matter of the logic of aggression, the implication that from a
rational moral standpoint the victim may, and often should retaliate.”
Jan Narveson: “[ T]hose who do not want peace, or want it only for
others in relation to themselves rather than vice versa, are on their own
and may in principle be dealt with by any degree of violence we like.”
Rasmussen & Den Uyl, “[ W Jhen someone is punished for having
violated others’ rights, it is not the case that the criminal has alienated
or otherwise lost his rights; rather, it is the case that the criminal’s
choice to live in a rights-violating way is being respected.”
Randy Barnett: “It has been noted that one who wishes to extinguish
or convey an inalienable right may do so by committing the appropriate
wrongful act and thereby forfeiting it.”*

Others are collected at Kinsella, “Quotes on the Logic of Liberty.”

92 Locke, Second Treatise on Civil Government, §11.

93 Machan, Individuals and Their Rights, p. 176.

94 Jan Narveson, The Libertarian Idea, p. 230, reissue ed. (Broadview Press, 2001). See
also p. 159, subsection entitled “Being Able to Complain.”

95 Rasmussen & Den Uyl, Liberty and Nature, p. 85.

% Randy E. Barnett, “Contract Remedies and Inalienable Rights,” Social Pol’y & Phil.
4,no0. 1 (Autumn 1986; https://perma.cc/2RTU-L7EQ): 179-202, p. 186 (citing Diana T.
Meyers, Inalienable Rights: A Defense (New York: Columbia University Press, 1985), p. 14).
For more on forfeiture, see references in “Knowledge, Calculation, Conflict, and Law” (ch.
19), n.81 and “A Libertarian Theory of Punishment and Rights” (ch. 5), n.88.
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6

Dialogical Arguments for Libertarian Rights

After publishing articles on my estoppel-based theory of rights” and

)«

Hans-Hermann Hoppe’s “argumentation ethics” defense of libertarian rights®
between 1992 and 1996, I published an article surveying estoppel, argu-
mentation ethics, and similar theories in the Journal of Libertarian Studies in
1996, entitled “New Rationalist Directions in Libertarian Rights Theory.” '
An updated version of this article was published as “Dialogical Arguments
for Libertarian Rights” in The Dialectics of Liberty in 2019.5 This chapter is
based on the latter piece, and is updated still further.”

" Stephan Kinsella, “Estoppel: A New Justification for Individual Rights,” Reason
Papers No. 17 (Fall 1992): 61-74 and the pair of articles that form the basis of “A Liber-
tarian Theory of Punishment and Rights” (ch. 5). See also “How I Became a Libertarian”
(ch. 1) and Stephan Kinsella, “The Genesis of Estoppel: My Libertarian Rights Theory,”
StephanKinsella.com (March 22, 2016).

T See “The Undeniable Morality of Capitalism” (ch. 22) and Stephan Kinsella, “Book
Review: The Economics and Ethics of Private Property: Studies in Political Economy and
Philosophy by Hans-Hermann Hoppe,” The Freeman: Ideas on Liberty (November 1994;
https://perma.cc/5]2V-R5R6) (each reviewing Hans-Hermann Hoppe, Zhe Economics
and Ethics of Private Property: Studies in Political Economy and Philosophy (Auburn, Ala.:
Mises Institute, 2006 [1993]; www.hanshoppe.com/eepp)), and “A Libertarian Theory of
Punishment and Rights” (ch. 5). See also “Defending Argumentation Ethics” (ch. 7). For
more on argumentation ethics, see the references in note 15 to “How We Come to Own
Ourselves” (ch. 4).

t Stephan Kinsella, “New Rationalist Directions in Libertarian Rights Theory,” J. Liber-
tarian Stud. 12, no. 2 (Fall 1996): 313-26. For a recent book-length exploration of some of
the arguments discussed in this chapter, see Pavel Slutskiy, Communication and Libertarianism
(Springer, 2021).

$ Stephan Kinsella, “Dialogical Arguments for Libertarian Rights,” in Roger Bissell,
Chris Sciabarra & Ed Younkins, eds., Tbe Dialectics of Liberty (Lexington Books, 2019).

" 'The term “dialogical”in my title refers to discourse, or dialogue, which features in many
of the theories discussed here, including Hoppe’s discourse or argumentation ethics and
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Classical liberals and libertarians believe that individuals have rights,
even if there is debate about just why we have them or how this can be
proved. Robert Nozick opened his book Anarchy, State, and Utopia with
the assertion: “Individuals have rights, and there are things no person
or group may do to them (without violating their rights).” Yet, he did
not offer a proof of this assertion, for which he has drawn criticism. It is
commonly assumed that Nozick’s argument is not complete until a proof
of rights is oftered.” Other theorists have offered, over the years, vari-
ous reasons—utilitarian, natural law, pragmatic, and the like—why we
should respect others’ rights, why we should recognize that individuals
have certain rights.’

many others mentioned in this chapter. As noted in “Defending Argumentation Ethics”
(ch. 7) and “The Undeniable Morality of Capitalism” (ch. 22), Hoppe’s discourse ethics was
influenced by the discourse ethics of Jirgen Habermas, Hoppe’s PhD advisor, and Karl-Otto
Apel. Interestingly, although Rawls says, of his own “original position,” “[l]ike Habermas’s
ideal discourse situation, it is a dialogue; indeed, an omnilogue, ... Habermas sometimes says
that the original position is monological and not dialogical; that is because all the parties
have, in effect, the same reasons and so they elect the same principles.” John Rawls, Po/itical
Liberalism, expanded ed. (New York: Columbia University Press, 2005), p. 383. For our
purposes, I think the term dialogue or dialogical suffices.

1 Robert Nozick, Anarchy, State, and Utgpia (New York: Basic Books, 1974), p. ix.

2 See e.g., Thomas Nagel, “Libertarianism Without Foundations,” Yale L. J. 85 (1975;
https://perma.cc/SZP3-XPBM): 136-49 (reviewing Nozick, Anarchy, State, and Utopia).
See also Tibor R. Machan, Individuals and Their Rights (La Salle, IlL.: Open Court, 1989),
p-xiii (“In a way this book is a response to Thomas Nagel’s criticism of [Nozick], a criticism
often endorsed by others, to wit, that libertarianism lacks moral foundations.”); Loren E.
Lomasky, Persons, Rights, and the Moral Community (New York: Oxford University Press,
1987), p. 9, who says that Nozick declines “to offer any systematic rationale for the vaguely
specified collection of rights he takes to be basic” (footnote omitted).

3 See, e.g., Ludwig von Mises, Liberalism: In the Classical Tradition, 3d ed., Ralph Raico,
trans. (Irvington-on-Hudson, N.Y.: Foundation for Economic Education, 1985; https://
mises.org/library/liberalism-classical-tradition); Murray N. Rothbard, The Ethics of Liberty
(Atlantic Highlands, N.J.: Humanities Press, 1982); idem, For A New Liberty: The Libertarian
Manifesto, revd ed. (New York: Libertarian Review Foundation, 1985; https://mises.org/
library/new-liberty-libertarian-manifesto); Ayn Rand, Capizalism. The Unknown Ideal (New
York: Signet, 1967); idem, The Virtue of Selfishness: A New Concept of Egoism (New York: Sig-
net, 1964); Machan, Individuals and Their Rights, Jan Narveson, The Libertarian Idea, reissue
ed. (Broadview Press, 2001); Lomasky, Persons, Rights, and the Moral Community; Douglas
B. Rasmussen & Douglas J. Den Uyl, Liberty and Nature: An Aristotelian Defense of Liberal
Order (La Salle, I11.: Open Court, 1991).

Randy Barnett contends that consequentialist arguments for rights need not be util-
itarian. See Randy E. Barnett, “Of Chickens and Eggs—The Compatibility of Moral
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For instance, an economic case can be made for respecting the liberty
of others. Given that you are a decent person and generally value your
tellow man and wish everyone to live a satistying life, you will tend to
be in favor of the free market and liberty, at least if you understand basic
economic principles.* But the success of arguments such as these depends
on other people accepting particular premises, such as valuing the general
well-being of others, without which the argument is incomplete. Skeptics
can always deny the validity of the premises even if they cannot refute
free-market economics.

There can be no doubt that a rigorous argument for individual
rights would be useful. In recent years, interest has been increasing in
rationalist, dialectical, or dialogical rights theories or related theories,
some of which promise to provide fruitful and unassailable defenses
of individual rights. These arguments typically examine the implicit
claims that are necessarily presupposed by action or discourse. They
then proceed deductively or conventionally from these core premises,

Rights and Consequentialist Analyses,” Harv. J. L. & Pub. Pol’y 12 (1989; www.randybarnett.
com/pre-2000): 611-36, and idem, “Introduction: Liberty vs. License,” in The Structure

of Liberty: Justice and the Rule of Law, 2d ed. (Oxford, 2014). Some libertarian theorists
provide arguments other than traditional deontological, principled, or natural rights,
and utilitarian, empirical, or consequentialist, approaches. For example, Michael Hue-
mer argues for a type of intuitionism in his Ethical Intuitionism (Palgrave Macmillan,
2007). In his Escape from Leviathan: Liberty, Welfare and Anarchy Reconciled (New York:
St. Martin’s Press, 2000), J.C. Lester opposes “justificationist” arguments for liberty and
advances a critical-rationalist, “conjecturalist” approach influenced by Karl Popper’s
empiricist-positivist views. Patrick Burke proposes “causing harm” as the main linchpin
of libertarian justice. See T. Patrick Burke, No Harm. Ethical Principles for a Free Market
(New York: Paragon House, 1994). On Lester, see David Gordon & Roberta A. Modugno,
“Review of J.C. Lester’s Escape from Leviathan.: Liberty, Welfare, and Anarchy Reconciled,”
J. Libertarian Stud. 17, no. 4 (2003, https://mises.org/library/review-jc-lesters-escape-
leviathan-liberty-welfare-and-anarchy-reconciled-0): 101-109; and Kinsella, “Aggression’
versus ‘Harm’in Libertarianism,” Mises Economics Blog (Dec. 16,2009) (criticizing Lester’s
approach, his opposition to “justificationism,” and his focus on “imposing costs” instead
of aggression as the key libertarian principle). On Burke, see Kinsella “Book Review,”
Reason Papers No. 20 (Fall 1995; https://reasonpapers.com/archives/), p. 135-46, and idem,
“Aggression’ versus ‘Harm'in Libertarianism.” See also Kinsella, “Hoppe on Property Rights
in Physical Integrity vs Value,” StephanKinsella.com (June 12,2011). See also “A Libertarian
Theory of Punishment and Rights”(ch. 5), n.16, including the quote by Rothbard criticizing
the “harm” approach and Mill, Hayek, and Nozick.

4 See Kinsella, “The Division of Labor as the Source of Grundnorms and Rights,” Mises
Economics Blog (April 24, 2009), and idem, “Empathy and the Source of Rights,” Mises
Economics Blog (Sept. 6,2006).
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or axioms, to establish certain apodictically true conclusions. Several
such arguments are surveyed below.

ARGUMENTATION ETHICS

Let us first discuss Hans-Hermann Hoppe’s pathbreaking “argumen-
tation ethics” defense of libertarian rights.” Hoppe shows that basic
rights are implied in the activity of argumentation itself, so that any-
one asserting any claim about anything necessarily presupposes the
validity of rights. Hoppe first notes that any truth at all (including
norms such as individual rights to life, liberty, and property) that one
would wish to discuss, deny, or affirm will be brought up in the course
of an argumentation, that is to say, will be brought up in dialogue.
If participants in argumentation necessarily accept particular truths,
including norms, in order to engage in argumentation, they could never
challenge these norms in an argument without thereby engaging in a
performative contradiction. This would establish these norms as literally
incontestable truths.

Hoppe establishes self-ownership by pointing out that argumenta-
tion, as a form of action, implies the use of the scarce resources of one’s
body. One must have control over, or own, this scarce resource in order
to engage in meaningful discourse. This is because argumentation is, by
its very nature, a conflict—free way of interacting, since it is an attempt
to find what the truth s, to establish truth, to persuade or be persuad-
ed by the force of words alone. If one is threatened into accepting the
statements or truth-claims of another, this does not tend to get at the
truth, which is undeniably a goal of argumentation or discourse. Thus,
anyone engaging in argumentation implicitly presupposes the right of
self-ownership of other participants in the argument, for otherwise
the other would not be able to consider freely and accept or reject the

5 See Hans-Hermann Hoppe, 4 Theory of Socialism and Capitalism. Economics, Politics, and
Ethics (Auburn, Ala.: Mises Institute, 2010 [1989]; www.hanshoppe.com/tsc), ch. 7; idem,
“From the Economics of Laissez Faire to the Ethics of Libertarianism,” “The Justice of
Economic Efficiency,” and “On the Ultimate Justification of the Ethics of Private Proper-
ty,” chaps. 11-13 in The Economics and Ethics of Private Property, esp. pp. 314-22. See also
“Defending Argumentation Ethics” (ch. 7) and other references in note 15, below.
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proposed argument. Only as long as there is at least an implicit recog-
nition of each individual’s property right in his or her own body can
true argumentation take place. When this right is not recognized, the
activity is no longer argumentation, but threat, mere naked aggression,
or plain physical fighting. Thus, anyone who denies that rights exist
contradicts himself since, by his very engaging in the cooperative and
conflict-free activity of argumentation, he necessarily recognizes the
right of his listener to be free to listen, think, and decide. That is, any
participant in discourse presupposes the non-aggression principle, the
libertarian view that one may not initiate force against others. Thus, ac-
cording to Hoppe, anyone who would ever deny the ethics underlying
the free market is already, by his very engaging in the civilized activity
of discourse, presupposing the very ethic that he is challenging. This is
a powerful argument because, instead of seeking to persuade someone
to accept a new position, it points out to him a position that he already
maintains, a position that he necessarily maintains. Opponents of liberty
undercut their own position as soon as they begin to state it.

Hoppe then extends his case for self-ownership to external re-
sources, to show that property rights in external scarce resources, in
addition to self-ownership rights, are also presupposed by discourse.
As he argues, “one’s body is indeed the profotype of a scarce good for
the use of which property rights, that is, rights of exclusive ownership,
somehow have to be established, in order to avoid clashes.” As Hoppe
explains,

The compatibility of this principle with that of nonaggression can be
demonstrated by means of an argumentum a contrario. First, it should
be noted that if no one had the right to acquire and control anything
except his own body ... then we would all cease to exist and the problem
of the justification of normative statements ... simply would not exist.
The existence of this problem is only possible because we are alive, and
our existence is due to the fact that we do not, indeed cannot, accept

¢ Hoppe, 4 Theory of Socialism and Capitalism, at 19. In recent years I have tried to em-
phasize that “scarce” in this technical economic sense does not mean merely “rare” but
rivalrous, or “not-superabundant,” and have sometimes employed the term “conflictability”
to avoid confusion and to forestall equivocation. See Stephan Kinsella, “On Conflictability
and Conflictable Resources,” StephanKinsella.com (Jan. 31, 2022); also “Against Intellectual
Property After Twenty Years: Looking Back and Looking Forward” (ch. 15), text at n.29;
“What Libertarianism Is” (ch. 2), n.5.
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a norm outlawing property in other scarce goods next and in addition to
that of one’s physical body. Hence, the right to acquire such goods must
be assumed to exist.’

Next, Hoppe argues that the only ownership rule that is compatible with
self-ownership and the presuppositions of discourse is the Lockean orig-
inal-appropriation rule.* Hoppe’s basic point here is that self-ownership
rights are established just because one’s body is itself a scarce (conflict-
able) resource, so other scarce resources must be similarly ownable.’

Looked at from another angle, participants in argumentation in-
disputably need to use and control the scarce resources in the world to
survive; otherwise, they would perish. But because their scarcity makes
conflict over the uses of resources possible, only norms that determine the
proper ownership can avoid conflict over these scarce goods. That such
norms are valuable cannot be denied, because anyone who is alive in the
world and participating in the practical activity of argumentation cannot
deny the value of being able to control scarce resources and the value of
avoiding conflicts over such scarce (i.e., conflictable) resources.

So no one could ever deny that norms for determining the owner-
ship of scarce goods are useful for allowing conflict-free exploitation of
such resources. But, as Hoppe points out, there are only two fundamen-
tal alternatives for acquiring rights in unowned property: (1) by doing
something with things with which no one else had ever done anything
before, that is, the Lockean concept of mixing of labor, or homesteading;
or (2) simply by verbal declaration or decree. However, a rule that allows
property to be owned by mere verbal declaration cannot serve to avoid
conflicts, since any number of people could at any time assert conflicting
claims of ownership over any particular scarce resource. Only the first
alternative, that of Lockean homesteading, establishes an objective (or, as
Hoppe sometimes calls it, intersubjectively ascertainable) link between
a particular person and a particular scarce resource, and thus no one can
deny the Lockean right to homestead unowned resources.

7 Ibid., at 161.

8 Ibid., at 160-69.

9 See note 21, below, for one view of the U.S. Supreme Court regarding the connection
between property and other rights.
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Argumentation Ethics and Natural Rights

Before closing this section let me emphasize that Hoppe oftered his
theory as an improvement on traditional natural rights arguments. For
one, by focusing on argumentation instead of action," he seeks to avoid
one weakness of previous arguments:

It has been a common quarrel with the natural rights position, even on the

part of sympathetic readers, that the concept of human nature is far “too

diffuse and varied to provide a determinate set of contents of natural law.”"!

Hoppe is also critical of classical natural rights reasoning insofar as it
violates the is-ought gap. As he writes: “{O]ne can readily subscribe to
the almost generally accepted view that the gulf between ‘ought’and ‘is’
is logically unbridgeable.” Argumentation ethics attempts to sidestep
this issue by remaining in the realm of is-statements:

10 See text at note 46, below.

11 Hoppe, 4 Theory of Socialism and Capitalism, p. 156 n.118, quoting Alan Gewirth,
“Law, Action, and Morality,” in Georgetown Symposium on Ethics: Essays in Honor of Henry
B. Veatch, R. Porreco, ed. (New York: University Press of America, 1984), p. 73); see also
“The Undeniable Morality of Capitalism” (ch. 22), at n. 31. This point should not be
confused with:

H.L.A. Hart’s notion of the minimum content of the natural law [which Hart]
introduces to show that the constraints on the nature of law imposed by the human
condition are very weak indeed, whereas Barnett invokes Hart’s notion in support of
what, at first blush, might seem to be the opposite conclusion, i.e., that fundamental
problems of human nature impose very strong constraints on the content of the law.
This seeming opposition is dissolved once we appreciate that Hart introduced his
idea to show that nature imposes very weak constraints on the concept of law, that
is, on what can count as a “law,” from the point of view of philosophical analysis....
Barnett uses Hart’s terminology for the very different purpose of showing that
nature imposes very strong constraints on what laws can be justified.... Barnett
would not claim that his argument establishes that compliance with his liberal
conception of justice is required for a norm to count as a law.
Lawrence B. Solum, “The Foundations of Liberty” [review of the first edition of Barnett’s
The Structure of Liberty], Mich. L. Rev. 97, no. 6 (May 1999; https://repository.law.umich.
edu/mlr/vol97/iss6/26/): 1780-1812, p. 1782 n.4 (citations omitted). See also H.L.A. Hart,
The Concept of Law 3d ed. (Oxford: Oxford University Press, 2012 [1961]), chap. IX, §2,
“The Minimum Content of Natural Law”; Barnett, The Structure of Liberty: Justice and the
Rule of Law, pp. 11-12 (discussing this aspect of Hart’s work) and 332-34 (discussing
Solum’s criticism of Barnett in this regard).

12 Hoppe, A Theory of Socialism and Capitalism, p. 163 (citing W.D. Hudson, ed.,

The Is-Ought Question (London: Macmillan, 1969)).
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Here the praxeological proof of libertarianism has the advantage of of-
fering a completely value-free justification of private property. It remains
entirely in the realm of is-statements, and nowhere tries to derive an
ought from an is. The structure of the argument is this: (a) justification is
propositional justification—a priori true is-statement; (b) argumentation
presupposes property in one’s body and the homesteading principle—
a priori true is-statement; and (c) then, no deviation from this ethic can
be argumentatively justified—a priori true is-statement."

'Thus, as Hoppe writes:

The relationship between our approach and a “natural rights” approach
can now be described in some detail, too. The natural law or natural rights
tradition of philosophic thought holds that universally valid norms can
be discerned by means of reason as grounded in the very nature of man.
It has been a common quarrel with this position, even on the part of
sympathetic readers, that the concept of human nature is far “too diffuse
and varied to provide a determinate set of contents of natural law.” ...
Furthermore, its description of rationality is equally ambiguous in that it
does not seem to distinguish between the role of reason in establishing
empirical laws of nature on the one hand, and normative laws of human
conduct on the other....

In recognizing the narrower concept of argumentation (instead of the
wider one of human nature) as the necessary starting point in deriving an
ethic, and in assigning to moral reasoning the status of a priori reasoning,
clearly to be distinguished from the role of reason performed in empirical
research, our approach not only claims to avoid these difficulties from
the outset, but claims thereby to be at once more straightforward and
rigorous. Still, to thus dissociate myself from the natural rights tradition
is not to say that I could not agree with its critical assessment of most of
contemporary ethical theory; indeed I do agree with H. Veatch’s com-
plementary refutation of all desire (teleological, utilitarian) ethics as well
as all duty (deontological) ethics.... Nor do I claim that it is impossible
to interpret my approach as falling in a “rightly conceived” natural rights
tradition after all. What I claim, though, is that the following approach
is clearly out of line with what the natural rights approach has actually

come to be, and that it owes nothing to this tradition as it stands.”

13 Hoppe, The Economics and Ethics of Private Property, p. 345. See also “The Undeniable
Morality of Capitalism” (ch. 22), at n. 31.

14 Hoppe, 4 Theory of Socialism and Capitalism, pp. 156-57, n.118 (citations omitted). It
should be noted that other thinkers have glimpsed the idea that the requirements of human
reason and reasoning/discourse itself can help to inform which norms can be justified, but
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And this, perhaps, part of the reason why Rothbard gave a wholehearted
endorsement to Hoppe’s argumentation ethics:

In a dazzling breakthrough for political philosophy in general and for
libertarianism in particular, he [Hoppe] has managed to transcend the
famous is/ought, fact/value dichotomy that has plagued philosophy since
the days of the scholastics, and that had brought modern libertarianism
into a tiresome deadlock. Not only that: Hans Hoppe has managed to
establish the case for anarcho-capitalist, Lockean rights in an unprece-
dentedly hard-core manner, one that makes my own natural law/natural
rights position seem almost wimpy in comparison.”

none of them recognize the crucial importance of scarcity and praxeological action as Hoppe
does, so their arguments only go so far or end in error (e.g. supporting welfare rights). See,
e.g., Solum, “The Foundations of Liberty,” p. 1809 (“The justification for a conception of
justice can be limited to the resources of public reason, the common reason of all the rational
and reasonable members of a community.”); Rawls, Po/itical Liberalism, Lectures IV and VI,
and Part Four; Barnett, Tbe Structure of Liberty: Justice and the Rule of Law, pp. 332-34.

See also Hoppe’s criticism of Gewirth’s argument for rights in the section “Pilon and
Gewirth on the Principle of Generic Consistency,” below.

15 Murray N. Rothbard, “Beyond Is and Ought,” Liberzy 2, no. 2 (Nov. 1988; https://
perma.cc/ASUU-P64A): 44-45, at 44.The late Leland Yeager claimed that Rothbard, who
died in January 1995, had changed his mind before his death regarding the validity of
Hoppe’s argument, even after endorsing it in 1988. Leland B. Yeager, “Book Review,” Rew.
Austrian Econ. 9,n0.1 (1996; https://perma.cc/UDC3-UQ37Z): 181-88 (reviewing Murray
N. Rothbard, Economic Thought Before Adam Smith and Classical Economics, vols. 1 and 2 of
An Austrian Perspective on the History of Economic Thought (Aldershot, England and Brook-
field, Vt.: Edward Elgar, 1995; https://perma.cc/3ABN-9FD2)). Yeager asserts that, based
on language in this posthumously-published treatise:

Rothbard no longer endorses Hans-Hermann Hoppe’s claim to derive libertar-
ian policy positions purely from the circumstances of discussion itself, without
any appeal to value judgments.... On the contrary, and as he had done earlier,
Rothbard now correctly observes that policy recommendations and decisions
presuppose value judgments as well as positive analysis. (p. 185)
There is no doubt that Yeager himself sees no merit in Hoppe’s argumentation ethics.
See Leland B. Yeager, “Raw Assertions,” Liberty 2, no. 2 (Nov. 1988; https://perma.cc/
AS5UU-P64A): 45-46. However, Yeager provides no evidence for his contention about
Rothbard’s change of mind. It is undoubtedly wrong.

Hoppe’s argumentation ethics has drawn a number of critics and defenders since its debut
in the mid-1980s, and continues to attract attention. See generally Stephan Kinsella, “Ar-
gumentation Ethics and Liberty: A Concise Guide,” StephanKinsella.com (May 27, 2011);
and idem, “Hoppe’s Argumentation Ethics and Its Critics,” StephanKinsella.com (Aug. 11,
2015). See also Chris Matthew Sciabarra, Total Freedom: Toward a Dialectical Libertarianism
(Penn State University Press, 2000), pp. 367—69 (discussing Hoppe’s argumentation ethics
as well as my own estoppel views and other dialectical approaches); and Bissell, Sciabarra
& Younkins, “Introduction,” in Bissell, Sciabarra & Younkins, eds., The Dialectics of Lib-
erty (discussing the estoppel theory). Several scholars have responded to Bob Murphy &
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ESTOPPEL

Another rationalist-oriented justification of rights is an argument
I developed based on the common-law concept of estoppel.’® As one
legal treatise explains:

'The word estoppel means “not permitted to deny.” If A makes a statement
of fact that B relies on in some substantial way, A will not be permitted
to deny it (that is, A will be estopped), if the effect of A’s denial would be
to injure the party who relies on it."”

'Thus, under the traditional /ega/ principle of estoppel, a person may be
prevented, or estopped, from maintaining something (for example in
court) inconsistent with his previous conduct or statements. For instance,
if a father promises his daughter that he will pay her college tuition for
her, and the daughter relies on this promise to her detriment, for exam-
ple by enrolling in college and becoming obligated to the college for her

Gene Callahan, “Hans-Hermann Hoppe’s Argumentation Ethic: A Critique,” Anti-state.
com (Sept. 19, 2002), republished in substantially similar form as “Hans-Hermann Hoppe’s

Argumentation Ethic: A Critique,” J. Libertarian Stud. 20, no. 2 (2006; https://mises.org/
library/hans-hermann-hoppes-argumentation-ethic-critique): 53-64, including: “Defending
Argumentation Ethics” (ch. 7); Frank van Dun, “Argumentation Ethics and the Philosophy
of Freedom,” Libertarian Papers 1, art. no. 19 (2009; www.libertarianpapers.org); Marian
Eabrasu, “A Reply to the Current Critiques Formulated Against Hoppe’s Argumentation
Ethics,” Libertarian Papers 1, art. no. 20 (2009; www.libertarianpapers.org); Walter Block,
“Rejoinder to Murphy and Callahan on Hoppe’s Argumentation Ethics,” J. Libertarian Stud.
22, no. 1 (2011; www.walterblock.com); and Norbert Slenzok, “The Libertarian Argumen-
tation Ethics, the Transcendental Pragmatics of Language, and the Conflict-Freedom
Principle,” Analiza i Egzystencia 58 (2022), 35-64.

Hoppe re-presented his argument and responded to a variety of critics in his 2016
speech, at “PFP163 | Hans Hermann Hoppe, ‘On The Ethics of Argumentation’ (PES
2016),” The Property and Freedom Podcast, ep. 163 (June 30, 2022), stating:

Some later critics, in particular Robert Murphy and Gene Callahan, who apparently
accepted my libertarian conclusion but rejected my way of deriving it (without,
however, proposing any alternative reason for their own libertarian “beliefs”), were
argumentatively demolished by Stephan Kinsella, Frank van Dun and also Marian
Eabrasu.

16 See references at note *, above.

17 Bernard F. Cataldo, et al., Introduction to Law and the Legal Process, 3d ed. (New York:
John Wiley and Sons, 1980), p. 479. See also American Law Institute, Restatement (Second)
of Contracts (St. Paul, Minn.: American Law Institute Publishers, 1981), §90; Louisiana
Civil Code (https://www.legis.la.gov/legis/I.aws Toc.aspx?folder=67&level=Parent), art.
1967. See also references in Part III.A of “A Libertarian Theory of Punishment and Rights”
(ch. 5).
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tuition, then she may be able to recover some of her expenses from her
father, even if his original promise is not enforceable as a normal contract
(for example, because there was no consideration).” The father would be
estopped from denying that a contract was formed, even though, techni-
cally, one was not.

Drawing on this legal terminology and concept, the approach
I advance may be termed “dialogical” estoppel, or simply estoppel. The
estoppel principle shows that an aggressor contradicts himself if he
objects to others’ enforcement of their rights. Thus, unlike Hoppe’s
argumentation ethics approach, which focuses on presuppositions of
discourse in general, and which shows that any participant in discourse
contradicts himself if he denies these presuppositions, the estoppel
theory focuses on the discourse between an aggressor and his victim
about punishment of the aggressor and seeks to show that the aggres-
sor contradicts himself if he objects to his punishment.

What would it mean to have a right? Whatever else rights might
be, certainly it is the case that rights are legitimately enforceable; that
is, one who is physically able to enforce his right may not be prevented
from doing so. In short, having a right allows one to legitimately punish
the violator of the right or to legitimately use force to prevent another
from violating the right. The only way one could be said 7oz to have
a right would be if the attempt to punish a violator of the right is for
some reason unjustifiable. But clearly this problem itself can arise only
when the alleged criminal objects to being punished, for if criminals
consented to punishment, we would not face the problem of justifying
punishing them."”

18 See, for example, Zimmerman v. Zimmerman, 447 N.Y.S.2d 675 (App. Div. 1982), from
which this example was derived. For another recent example concerning a Bitcoin-related
defamation lawsuit, see “A Libertarian Theory of Punishment and Rights” (ch. 5), at n.23.

19 Of course, an accused criminal need not engage in discourse with his accuser at all. But
if the criminal is to put forward an objection to his punishment, he must engage in argumen-
tation and thus be subject to the rules of argumentation. As Hare noted in a similar context:

Just as one cannot win a game of chess against an opponent who will not make any
moves—and just as one cannot argue mathematically with a person who will not
commit himself to any mathematical statements—so moral argument is impossi-
ble with a man who will make no moral judgments at all.... Such a person is not
entering the arena of moral dispute, and therefore it is impossible to contest with
him. He is compelled also—and this is important—to abjure the protection of morality
Jfor his own interests.
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'The estoppel argument contends that we have rights just because
no aggressor could ever meaningfully object to being punished. Thus, if
the only potential obstacle to having a legitimately enforceable right is
the unconsenting criminal, and if he is estopped from objecting to his
punishment, then the right may be said to exist, or be justified, since, in
effect, the criminal cannot deny this.

So why is this the case? Why is a criminal estopped in this man-
ner? Consider: if B is a violent aggressor, such as a murderer or rapist,
how could he no# consent to any punishment that A4, the victim (or
the victim’s agent), attempts to inflict? To object to his punishment, B
must engage in discourse with 4; he must at least temporarily adopt
the stance of a peaceful, civilized person trying to persuade 4, through
the use of reason and consistent, universalizable principles, to provide
reasons as to why 4 should not punish him. But to do this, B must in
essence claim that 4 should not use force against him (B), and to do
this, B must claim that it is wrong, or unjustifiable, to use force. But
since he Aas initiated force, he has admitted that (he believes that) it
is proper to use force, and B would contradict himself if he were to
claim the opposite. Since contradictions are always false and since an
undeniable goal of discourse is to establish truth, such contradictions
are ruled out of bounds in discourse, since they cannot tend to establish
truth. Thus, B is estopped from making this contradictory assertion, and

is therefore unable to object to his punishment.

R.M. Hare, Freedom and Reason (Oxford: Clarendon Press, 1963), § 6.6 (emphasis added).
See also Hannah Arendt’s justification of the execution of Adolf Eichmann:
[J]ust as you [Eichmann] supported and carried out a policy of not wanting to share
the earth with the Jewish people and the people of a number of other nations—as
though you and your superiors had any right to determine who should and who
should not inhabit the world—we find that no one, that is, no member of the human
race, can be expected to want to share the earth with you. This is the reason, and the
only reason, you must hang.
Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil (Penguin, 2006),
p-279.
For other, similar quotes, see Kinsella, “Quotes on the Logic of Liberty,” StephanKinsella.
com (June 22,2009).
20 See“A Libertarian Theory of Punishment and Rights”(ch. 5),n.29 and accompanying text.
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Under the estoppel theory, then, we may enforce our rights against
violent aggressors, since they cannot object to the enforcement of rights
without self-contradiction.”

RIGHTS-SKEPTICISM

A third type of rights argument concerns the very nature of rights them-
selves and shows how any rights-skeptic contradicts himself whenever
he denies that rights exist. It is similar to the estoppel approach outlined
above, although the discourse under examination need not involve an
aggressor. Instead, this argument focuses on rights-skeptics who deny
the existence of rights, rather than on actual criminals who object to
being punished in particular instances for a given crime.

If any right at all exists, it is a right of 4 to have or do X without
B’s preventing it; and, therefore, 4 can legitimately use force against B
to enforce the right.”” 4 is concerned with the enforceability of his right

21 As Hoppe’s argumentation ethics approach grounds self-ownership rights and then
is extended to cover property rights, so the estoppel argument may also be extended to
cover property rights and the Lockean homesteading principle, essentially by showing
that self-ownership rights presuppose the right to homestead, because one is meaningless
without the other. See “A Libertarian Theory of Punishment and Rights” (ch. 5), Part
IILF. As the U.S. Supreme Court has recognized, “The right to enjoy property without
lawful deprivation ... is in truth a ‘personal’right.... In fact, a fundamental interdependence
exists between the personal right to liberty and the personal right in property. Neither could
have meaning without the other. That rights in property are basic civil rights has long been
recognized.” Lynch v. Household Fin. Corp., 405 U.S. 538, 552 (1972) (emphasis added).
But see the famous (infamous, to some of us) footnote 4 in United States v. Carolene Prod-
ucts Co., 304 U.S. 144,152 n.4 (1938) (implying that economic and property rights are less
fundamental than personal rights).

22 Many definitions of the concept “rights” have been offered. See, e.g., Antony Flew, 4
Dictionary of Philosophy, rev'd 2d ed. (New York: St. Martin’s Press, 1984), p. 306 (defining
“rights”); idem, “What is a ‘Right™?”, Georgia L. Rev. 13 (1979): 1117-41; Alan Gewirth,
“The Basis and Content of Human Rights,” Georgia L. Rev. 13 (1979): 114370, at 1148;
Wesley N. Hohfeld, Fundamental Legal Conceptions as Applied in Judicial Reasoning, W.W.
Cook, ed. (New Haven, Conn.: Yale University Press, 1946), p. 30 ez passim (discussing four
senses of “rights”and explaining that a right is a three-term relation between a right-holder,
a type of action, and one or more other persons); Albert Kocourek, Jural Relations (India-
napolis: Bobbs-Merrill, 1927), p. 7; Lomasky, Persons, Rights, and the Moral Community, p.
101; Machan, Individuals and Their Rights, pp. 1-2; Narveson, The Libertarian Idea, chap.
5; Nozick, Anarchy, State, and Utopia, pp. 29-30; Ayn Rand, “Man’s Rights,” in Rand, 75e
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to X, and this enforceability is all that A4 requires in order to be secure
in his right to X. For a rights-skeptic meaningfully to challenge A’s
asserted right, the skeptic must challenge the enforceability of the right,
instead of merely challenging the existence of the right. Nothing less
will do. If the skeptic does not deny that As proposed enforcement of
his purported right is legitimate, then the skeptic has not denied A’s
right to X, because what it means to have a right is to be able to legit-
imately enforce it. If the skeptic maintains, then, that 4 has no right
to X, indeed, no rights at all since there are no rights, the skeptic must
also maintain that 4s enforcement of his purported right to X is not
justified.

But the problem faced by the skeptic here is that he assumes that
enforcement—that is, the use of force—reguires justification. 4, how-
ever, cares not that the rights-skeptic merely challenges A’s use of force
against B. The rights-skeptic must do more than express his preference
that 4 not enforce his right against B, for such an expression does not
attack the legitimacy of A’s enforcing his right against B. The only way

Virtue of Selfishness, pp. 29-30; Rasmussen and Den Uyl, Liberty and Nature, p. 111. One
of the clearest, non-tautological definitions of rights of which I am aware is Sadowsky’s:
When we say that one has the right to do certain things we mean this and only
this, that it would be immoral for another, alone or in combination, to stop him
from doing this by the use of physical force or the threat thereof. We do not mean
that any use a man makes of his property within the limits set forth is necessarily
a moral use.
James A. Sadowsky, “Private Property and Collective Ownership,” in 7he Libertarian Alter-
native, Tibor R. Machan, ed. (Chicago: Nelson-Hall Co., 1974), pp. 120-21. Whatever the
definition, however, it seems clear that the concept of rights and the concept of enforceability
are mutually dependent in the sense discussed in the text.

Note: I now am of the view that rights are best viewed as metanorms that direct us as to
which laws are just, not directly to personal behavior. Most libertarians would view rights
as a subset of morality; not everything that is immoral should be illegal, but every rights
violation is necessarily immoral. I believe the sets are intersecting sets only. Just as some
immoral actions are not rights violations, some rights violations might be morally manda-
tory (breaking into a cabin to feed your baby in the middle of a storm). I do believe mosz
rights violations are immoral, though libertarianism itself cannot make this determination.
For more on rights as metanorms, see Douglas B. Rasmussen & Douglas J. Den Uyl, “Why
Individual Rights? Rights as Metanormative Principles,”in Norms of Liberty: A Perfectionist
Basis for Non-Perfectionist Politics (Pennsylvania State University Press, 2005):

An individual’s right to liberty is thus not in essence a normative principle. Rather,
it is a metanormative principle. In other words, it is concerned with the creation,
interpretation, and justification of a political/legal context in which the possibility
of the pursuit of flourishing is secured.
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for the skeptic meaningfully to challenge A's enforcement action is to
acknowledge that B may use force to prevent As (illegitimate) enforce-
ment action. And here the rights-skeptic (perversely) undercuts his
own position, because by recognizing the legitimacy of B’s use of force
against 4, the rights-skeptic eftectively attributes rights to B himself,
the right not to have unjustifiable force used against him. In short, for
anyone to meaningfully maintain that 4 has no rights against B on
the grounds that no rights exist, he must effectively attribute rights to
B so that B may defend himself against A4’s purportedly unwarranted
enforcement action.

More common-sensically, this demonstration points out the incon-
sistency on the part of a rights-skeptic who engages in discourse about
the propriety of rights at all. If there are no rights, then there is no such
thing as the justifiable or legitimate use of force, but neither is there such
a thing as the unjust use of force. But if there is no unjust use of force,
what is it, exactly, that a rights-skeptic is concerned about? If individuals
delude themselves into thinking that they have natural rights, and, acting
on this assumption, go about enforcing these rights as if they are true,
the skeptic has no grounds to complain. To the extent the skeptic com-
plains about people enforcing these illusory rights, he begins to attribute
rights to those having force used against them. Any rights-skeptic can
only shut up, because he contradicts himself the moment he objects to
others’ acting as if they have rights.”

23 Indeed, another way to respond to a rights-skeptic would be to propose to physically
harm him. If there are no rights, as he maintains, then he cannot object to being harmed.
So, presumably, any rights-skeptic would change his position and admit there were rights
(if only so as to be able to object to being harmed)—or there would soon be no more
rights-skeptics left alive to give rights-advocates any guff. See also Murray Rothbard, “On
The Duty Of Natural Outlaws To Shut Up,” New Libertarian (April 1985; https://mises.
org/library/duty-natural-outlaws-shut):

The nihilists remind me of the classic bore at college bull sessions: “Nyah, nyah,
prove to me that this chair exists!” Trying desperately for “proof” accomplishes
nothing, of course, to wipe the mocking smile off the face of the Outlaw. In a deep
sense, and on many levels, the proper riposte is to hit the Outlaw over the head
with the chair. For one thing, the purpose of philosophic discourse is, or should be,
to arrive mutually at the truth, not to engage in parlor games or verbal fencing. To
engage in such games, to be a bravura pest for pest’s sake, is to put oneself outside
the realm of rational discourse. (But this, of course, is a moral as well as factual
statement!)
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OTHER RATIONALIST-RELATED THEORIES

In addition to the three approaches discussed above, other arguments,
which also point out the inherent presuppositions of discourse or action,
are briefly discussed below.

G.B. Madison and Argumentation Ethics-Related Theorists

One approach that is similar to Hoppe’s argumentation ethics is that of

philosopher G.B. Madison. Madison argues that

the various values defended by liberalism are not arbitrary, a matter of
mere personal preference, nor do they derive from some natural law.
... Rather, they are nothing less and nothing more than what could be
called the operative presuppositions or intrinsic features and demands of
communicative rationality itself. In other words, they are values that
are implicitly recognized and affirmed by everyone by the very fact of
their engaging in communicative reason. This amounts to saying that no
one can rationally deny them without at the same time denying reason,

See also Hans-Hermann Hoppe, “In Defense of Extreme Rationalism,” in Zhe Grear Fic-
tion: Property, Economy, Society, and the Politics of Decline (Second Expanded Edition, Mises
Institute, 2021; www.hanshoppe.com/tgf), p. 310:
Why should we follow [McCloskey’s] advice of paying attention to talk and not
resorting to violence, particularly in view of the fact that what is advocated here
is talk of the sort where anything goes and where everything said is just as good a
candidate for one’s attention as anything else? It certainly is not evident that one
should pay much attention to talk if that is what talk is all about! Moreover, it would
be downright fatal to follow this ethic. For any viable human ethic must evidently
allow people to do things other than talk, if only to have a single human survivor
who could possibly have any ethical questions; McCloskey’s talk-ethic, however,
gives us precisely such deadly advice of never to sfop talking or stop listening to
others talk. In addition, McCloskey himself and his fellow hermeneuticians must
admit that they can have no objective ground for proposing their ethic anyway. For
if there are no objective standards of truth, then it must also be the case that one’s
ethical proposals cannot claim to be objectively justifiable either. But what is wrong,
then, with not being persuaded by all of this and, rather than listening further,
hitting McCloskey on the head straightaway rather than waiting until he perishes
from following his own prescription of endless talk? Clearly, if McCloskey were
right, nothing could be said to be objectively wrong with this.
The arguments directed here against rights-skeptics also apply, mutatis mutandis, to radical
pacifists—that is, to those who claim not just that pacifism is preferred morally or tactically,
but that victims of aggression are not entitled to use force in self-defense or that victims
somehow violate the rights of their aggressors.
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without self-contradiction, without in fact abandoning all attempts to
persuade the other and to reach agreement.”

These implicitly recognized values include a renunciation of the legiti-

macy of violence. Thus, “it is absolutely impossible for anyone who claims

to be rational, which is to say human, outrightly to defend violence.””

Madison continues:

[Paul] Ricoeur writes: “... wiolence is the opposite of discourse..... Violence is
always the interruption of discourse: discourse is always the interruption
of violence.” That violence is the opposite of discourse means that it can
never justify itself—and is therefore not justifiable—for only through
discourse can anything be justified. As the theory of rational argumenta-
tion and discussion, liberalism amounts, therefore, to a rejection of power
politics.26

24 G.B. Madison, The Logic of Liberty (New York: Greenwood Press, 1986), p. 266.

25 Ibid., p. 267. See also Kinsella, “Quotes on the Logic of Liberty,” and n. 19, above.
Madison and Hoppe both draw on the “discourse ethics” of Jirgen Habermas and Karl-Otto
Apel. See, e.g., Jurgen Habermas, “Discourse Ethics: Notes on a Program of Philosophical
Justification,” and Karl-Otto Apel, “Is the Ethics of the Ideal Communication Community
a Utopia? On the Relationship between Ethics, Utopia, and the Critique of Utopia,” both in
Seyla Benhabib & Fred Dallmayr, eds., The Communicative Ethics Controversy (Cambridge,
Mass.: MIT Press, 1990). Douglas Rasmussen has criticized both Habermas’s discourse
ethics and Hoppe’s argumentation ethics. See Douglas B. Rasmussen, “Political Legitimacy
and Discourse Ethics,” International Philosophical Quarterly 32 (1992; https://perma.cc/
MKS59-QEVV): 17-34 (on Habermas) and idem, “Arguing and Y-ing,” Liberty 2, no. 2
(Nov. 1988; https://perma.cc/ASUU-P64A): 50 (on Hoppe). The latter article was part of
a symposium, “Breakthrough or Buncombe” (pp. 44-53), containing discussion of Hoppe’s
argumentation ethics by several libertarian theorists, and Hoppe’s reply, “Utilitarians and
Randians vs Reason” (53-54). This reply and replies to other critics are included in “Appen-
dix: Four Critical Replies” in Hoppe, The Economics and Ethics of Private Property; see also
subsequent response to critics in idem, “PFP163 | Hans Hermann Hoppe, ‘On The Ethics
of Argumentation’ (PFS 2016).”

26 Madison, The Logic of Liberty, pp. 267 & 274, n. 37 (quoting Paul Ricoeur, Main
Trends in Philosophy (New York: Holmes and Meier, 1979), pp. 226-76). Madison also
notes that Frank Knight made a similar point. Madison quotes Knight’s statement, in his
book Freedom and Reform (Indianapolis: Liberty Press, 1982), pp. 47374, that:

The only “proof” that can be offered for the validity of the liberal position is that
we are discussing it and its acceptance is a presupposition of discussion, since
discussion is the essence of the position itself. From this point of view, the core
of liberalism is a faith in the ultimate potential equality of men as the basis of
democracy.
See also Frank H. Knight, On the History and Method of Economics (Chicago: University of
Chicago Press, 1956), p. 268; Kinsella, “Quotes on the Logic of Liberty.”
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Madison, like Hoppe, argues that the fact-value gap can be bridged by
an appeal to the nature of discourse:

the notion of universal human rights and liberties is not an ... arbitrary
value, a matter of mere personal preference.... On the contrary, it is
nothing less and nothing more than the operative presupposition or
intrinsic feature and demand of communicative rationality itself.”’

In a sense, notes Madison, Thomas Jefferson was not so far oft in calling
our rights “self-evident.”

'The general thrust of Madison’s argument seems sound, although it
is not as consistent or fully developed as Hoppe’s argumentation ethics.
While Hoppe shows that the nonaggression principle (i.e., self-own-
ership plus the right to homestead external resources) itself is directly
implied by any discourse or argumentation, Madison’s train of logic
seems more muddled. For instance, he argues that, because discourse
has “priority” over violence, this validates the Kantian claim that people
ought to be treated as ends rather than means, which is the principle
of human dignity. The principle of freedom from coercion then follows
from the principle of human dignity. Madison does not specify in any
more detail than this the libertarian principles that can be derived from
such an approach,” although, to be fair, Madison stresses that his remarks
are intended only “to indicate the way in which liberalism must seek to”
defend the values it advocates.”

Frank van Dun similarly suggests that part of “the ethics of dia-
logue”is that we ought to respect the “dialogical rights of others—their
right to speak or not to speak, to listen or not to listen, to use their own
judgment.” Van Dun argues that “principles of private property and
uncoerced exchange” are also presupposed by participants in discourse

27 Madison, The Logic of Liberty, p. 269.

28 Madison does maintain that the supreme “ought” or demand of liberalism is “that
conflicts of interest and differences of opinion should be resolved through free, open, peace-
ful discussion aimed at consensus and not by recourse to force.” Ibid., p. 266.

29 Ibid., pp. 269-70.

30 Frank van Dun, “Economics and the Limits of Value-Free Science,” Reason Papers
11 (Spring 1986): 24; sce also idem, “On the Philosophy of Argument and the Logic of
Common Morality,” in Argumentation: Approaches to Theory Formation, E.M. Barth & J.L.
Martens, eds. (Amsterdam: John Benjamins, 1982), p. 281; idem, “Argumentation Ethics
and The Philosophy of Freedom.”
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and later defended Hoppe’s argumentation ethics.” Jeremy Shearmur
also proposes™ that a Habermasian argument may be developed to
justify individual property rights and other classical liberal principles,
although this argument is different in approach from that of Hoppe,
Madison, and Van Dun, and is, in my view, much weaker than Hoppe’s
approach.”

Other theories that are briefly worth mentioning here include Paul
Chevigny’s theory that the nature of discourse may be used to defend
the right to free speech® and Tibor Machan’s view that discourse in
general and political dialogue in particular rest on individualist prereq-
uisites or presuppositions.”

31 Van Dun, “Economics and the Limits of Value-Free Science,” p. 28; idem, “Argumen-
tation Ethics and The Philosophy of Freedom.”

32 Jeremy Shearmur, “Habermas: A Critical Approach,” Critical Review 2 (1988): 39-50,
at 47; see also idem, “From Dialogue Rights to Property Rights: Foundations for Hayek’s
Legal Theory,” Critical Review 4 (1990): 106-32.

33 See also Shearmur, “From Dialogue Rights to Property Rights,” pp. 106-32.

34 See Paul G. Chevigny, “Philosophy of Language and Free Expression,” N.Y. U. L.
Rewv. 55 (1980): 157-94; Michael Martin, “On a New Argument for Freedom of Speech,”
N.Y. U. L. Rew. 57 (1982): 906-19; Paul G. Chevigny, “The Dialogic Right of Free Expres-
sion: A Reply to Michael Martin,” N.Y. U. L. Rev. 57 (1982): 920-31. See also Rodney
J. Blackman, “There is There There: Defending the Defenseless with Procedural Natural
Law,” Ariz. L. Rev. 37 (1995): 285-353, which defends a procedural natural-law position
on the grounds that, as we normally use language and define “law,” “law” has a procedural
component that, if adhered to, limits a government’s arbitrary and irrational use of power.
Blackman contends that language users implicitly accept this normative, procedural aspect
of what is described as law; they use a definition of law that also limits what state power
can be classified as law. Of course, H.L.A. Hart argues that some types of rules or arbitrary
commands enforced by a given regime are too unlawlike to be considered even positive
law. See Hart, The Concept of Law, chap. 11, §2; chap. IX, §3. A somewhat similar argument
may be found in Randy E. Barnett, “Getting Normative, the Role of Natural Rights in
Constitutional Adjudication,” Constitutional Commentary 12 (1995; www.randybarnett.
com/pre-2000): 93-122, where Barnett argues that those who claim that the U.S. Con-
stitution justifies certain government regulation of individuals are themselves introducing
normative claims into discourse, and thus cannot object, on positivist or wertfrei grounds,
to a moral or normative criticism of their position. See also idem, “The Intersection of
Natural Rights and Positive Constitutional Law,” Connecticut L. Rev. 25 (1993; www.
randybarnett.com/pre-2000): 853-68.

35 Tibor R. Machan, “Individualism and Political Dialogue,” Poznan Studies in the Phi-
losophy of Science and the Humanities 46 (June 1996; https://www.stephankinsella.com/
wp-content/uploads/texts/machan_dialogue.pdf): 45-55. Several other related theories are
mentioned in “The Undeniable Morality of Capitalism” (ch. 22), n.29, e.g. Lawrence B.

Solum, “Freedom of Communicative Action: A Theory of the First Amendment Freedom
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Murray Rothbard, who was very enthusiastic about Hoppe’s argu-
mentation ethics, was also hopeful that Hoppe’s argumentation ethics

or axiomatic approach could be further extended. As Rothbard stated:

A future research program for Hoppe and other libertarian philosophers
would be (a) to see how far axiomatics can be extended into other spheres
of ethics, or (b) to see if and how this axiomatic could be integrated into

the standard natural law approach.*

'The various perspectives of Hoppe, Madison, Van Dun, and others
on a similar theme indicate that Rothbard may indeed be correct that
this type of rationalist thinking can be further extended in libertarian

or ethical theory.”

of Speech,” Northwestern U. L. Rev. 83 (1989; https://scholarship.law.georgetown.edu/
facpub/1954/): 54-135.

36 Rothbard, “Beyond Is and Ought,” p. 45. For some efforts in this direction, see
Konrad Graf, “Action-Based Jurisprudence: Praxeological Legal Theory in Relation to
Economic Theory, Ethics, and Legal Practice,” Libertarian Papers 3, art. no. 19 (2011;
http://libertarianpapers.org/19-action-based-jurisprudence-praxeological-legal-theory-
relation-economic-theory-ethics-legal-practice/). See also Kinsella, “Extreme Praxeology,”
StephanKinsella.com (Jan. 19, 2007). Van Dun also seems to have a somewhat broader
conception of the normative or moral implications of discourse ethics than Hoppe explores
in his argumentation ethics. See Van Dun, “Argumentation Ethics and the Philosophy
of Freedom.”

37 Madison notes that “it should be possible to derive in a strictly systematic fashion all
of the ... universal values” necessary to defend liberalism. Madison, 7he Logic of Liberty, p.
268. Concerning extending Hoppe’s discourse ethics to natural law, it should be pointed
out that both Hoppe and Madison appear skeptical of the validity of classic natural law
theory. Madison states that rights are not “a requirement of some natural law existing in-
dependently of the reasoning process and discernible only by metaphysical insight into the
‘nature of things” (p. 269); Hoppe states, as noted in text at note 11, above: “It has been a
common quarrel with the natural rights position, even on the part of sympathetic readers,
that the concept of human nature is far ‘too diffuse and varied to provide a determinate set
of contents of natural law”; see also notes 10-14, above, and accompanying text; and “The
Undeniable Morality of Capitalism” (ch. 22). However, Machan, accepting the validity of
action-based ethical theories (similar to Pilon’s and Gewirth’s approach, discussed below),
but not purely-argumentation-based theories, also maintains that “human action needs
to be understood by reference to human nature.” Machan, “Individualism and Political
Dialogue,” p. 46. See also more of the quote by Machan in note 46 below.
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Crocker’s Moral Estoppel Theory

In a theory bearing some resemblance to the estoppel theory discussed
above, law professor Lawrence Crocker proposes the use of “moral es-
toppel”in preventing a criminal from asserting the unfairness of being
punished in certain situations. Crocker’s theory, while interesting, is
not rigorous, and Crocker does not seem to realize the implications of
estoppel for justifying only the /ibertarian conception of rights. Rather
than focusing on the reciprocity between the force used in punishment
and the force of an aggressive act by a wrongdoer, Crocker claims that
a person who has “treated another person or the society at large in
a fashion that the criminal law prohibits” is “morally estopped” from
asserting that his punishment would be unfair.”® However, Crocker’s
use of estoppel is too vague and imprecise, and relies on a legal positivist
conception of law, for just because one has violated a criminal law does
not mean that one has committed the aggression that is necessary to
estop him from complaining about punishment. A breached law must
first be legitimate (just) for Crocker’s assumption to hold, but as the
estoppel theory indicates, a law is legitimate only if it prohibits aggres-
sion. Crocker’s theory seems to assume that any law is valid, even those
that do not prohibit the initiation of force.

Pilon and Gewirth on the Principle of Generic Consistency

Another rights theory that bears mention here is that of Roger Pilon.
Pilon has developed a libertarian version of the theory propounded by
his teacher Alan Gewirth.”” Although he disagrees with the non-liber-
tarian conclusions that Gewirth draws from his own rights theory, Pilon
builds “upon much of the justificatory groundwork he [Gewirth] has

38 Lawrence Crocker, “The Upper Limit of Just Punishment,” Emory L. J. 41 (1992):
1059-1110, at 1067.

39 See Roger A. Pilon, “Ordering Rights Consistently: Or What We Do and Do Not
Have Rights To,” Georgia L. Rev. 13 (1979; https://perma.cc/FYX4-CENH): 1171-96;
idem, A Theory of Rights: Toward Limited Government (Ph.D. dissertation, University of
Chicago, 1979; https://perma.cc/DGS3-WA4UA). See also Alan Gewirth, Moral Rationality
(The Lindley Lecture, Univ. of Kansas, 1972; https://core.ac.uk/download/pdf/213402925.
pdf); also idem, “The Basis and Content of Human Rights,” and idem, Reason and Morality
(Chicago: University of Chicago Press, 1978).
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established, for I believe he has located, drawn together, and solved some
of the most basic problems in the theory of rights.”*

To determine what rights we have, Pilon (following Gewirth) focus-
es on “what it is we necessarily claim about ourselves, if only implicitly,
when we act.” Pilon argues that all action is conative, that is, an agent
acts voluntarily and for purposes which seem good to him. Pilon argues
that the prerequisites of successful action are “voluntariness and purpo-
siveness,” the so-called generic features that characterize all action. Thus,
an agent cannot help valuing these generic features and even making a
rights-claim to them, according to Pilon/Gewirth. From this conclusion,
it is argued that all agents also necessarily claim rights against coercion
and harm. And since it would be inconsistent to maintain that one has
rights for these reasons without also admitting that others have these
rights too (since the reasoning concerning the nature of action applies
equally to all purposive actors), such rights-claims must be universaliz-
able.” As Gewirth writes, the

voluntariness and purposiveness which every agent necessarily has in act-
ing, and which he necessarily claims as rights for himself on the ground
that he is a prospective agent who wants to fulfill his purposes, he must
also, on pain of self-contradiction, admit to be rights of his recipient.*

'Thus, an agent in any action makes a rights-claim to be free from coer-
cion and harm, since such rights are necessary to provide for the generic
teatures of action, which an agent also necessarily values, and the agent
also necessarily grants these rights to others because of the universaliz-
ability requirement.

40 Pilon, “Ordering Rights Consistently,” p. 1173.

4 Ibid., p. 1177,

42 Ibid., p. 1179.

4 Gewirth, Moral Rationality, p. 20. On universalizability, see also Kinsella, “The problem
of particularistic ethics or, why everyone really has to admit the validity of the universal-
izability principle,” StephanKinsella.com (Nov. 10, 2011); Hoppe, A Theory of Socialism and
Capitalism, p. 157 and n. 119 et pass.; Hare, Freedom and Reason, § 11.6 (“It is part of the
meanings of ... moral words that we are logically prohibited from making different moral
judgements about two cases, when we cannot adduce any difference between the cases which
is the ground for the difference in moral judgements”). See also “What Libertarianism Is”
(ch. 2), the section “Self-ownership and Conflict Avoidance”; “How We Come to Own
Ourselves” (ch. 4), n.15; and “A Libertarian Theory of Punishment and Rights” (ch. 5), Part
1I1.D.2.
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From this point, Pilon/Gewirth develops a sort of modern categor-
ical imperative, which is called the “Principle of Generic Consistency”
(PGC). The PGC is: “Act in accord with the generic rights of your
recipients as well as of yourself,” and “Recipients are those who stand
opposite agents, who are ‘affected by’ or ‘recipients of” their actions.”
Under Pilon’s libertarian working of the PGC:

[TThe PGC does not require anyone to do anything. It is addressed to
agents, but it does not require anyone to be an agent who has recipients.
An individual can “do nothing” if he chooses, spending his life in idle
contemplation. Provided there are no recipients of this behavior, he is
at perfect liberty to perform it. And if there are recipients, the PGC
requires only that he act in accord with the generic rights of those recip-
ients, 7.c., that he not coerce or harm them.”

Pilon extends his reasoning and works the PGC to flesh out more fully
just what (primarily libertarian) rights we do have.

All this is well done, except for one crucial error. As Hoppe points
out, it is argumentation, not action, that is the appropriate starting point
for such an analysis, because:

[F]rom the correctly stated fact that in action an agent must, by necessity,
presuppose the existence of certain values or goods, it does not follow
that such goods then are universalizable and hence should be respected
by others as the agent’s goods by right.... Rather, the idea of truth, or
of universalizable rights or goods only emerges with argumentation as
a special subclass of actions, but not with action as such, as is clearly
revealed by the fact that Gewirth, too, is not engaged simply in action,
but more specifically in argumentation when he wants to convince us of
the necessary truth of his ethical system.*

44 Ibid., p. 1184,

45 Tbid.

4 Hoppe, The Economics and Ethics of Private Property, pp. 31516, n. 18. For further
criticism and discussion of the Gewirthian argument, see Machan, Individuals and Their
Rights, pp. 197-99; Alisdair Maclntyre, After Virtue (Notre Dame, Ind.: University of
Notre Dame Press, 1981), pp. 64-65; Henry Veatch, Human Rights: Fact or Fancy? (Baton
Rouge: Louisiana State University Press, 1985), pp. 159—60; and Jan Narveson, “Gewirth’s
Reason and Morality: A Study in the Hazards of Universalizability in Ethics,” Dialogue 19
(1980): 651-74. Perhaps somewhat ironically, given his criticisms of Gewirth, Machan
seems to agree with Gewirth/Pilon on this issue rather than Hoppe, claiming that

[Dliscourse is not primary. Instead, it is human action itself that is primary, with
discourse being only one form of human action. It is the presuppositions of human
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It is possible that, despite this error, much of Pilon’s work is
salvageable by, in effect, moving it to an argumentation context, such
as is done in the estoppel approach where an aggressor must engage in
argumentation to object to his punishment and is therefore subject to
the unique constraints of argumentation. In other words, the weak link
in Pilon’s PGC chain may be able to be repaired by considering claims
made about prior actions when the agent later objects to punishment,
for an objection to being punished requires the agent to enter into the
special subclass action of argumentation, to which criteria such as uni-

versalizability do apply.

CONCLUSION

Under the three theories outlined above—argumentation ethics, estop-
pel theory, and the self-contradictions of rights-skeptics—we can see
that the relevant participant in discourse cannot deny the validity of
individual rights. These rationalist-oriented theories offer very good
defenses of individual rights, defenses that are more powerful than many
other approaches, because they show that the opponent of individual
rights, whether criminal, skeptic, or socialist, presupposes that they are
true. Critics must enter the cathedral of libertarianism even to deny that
it exists. This makes criticism of libertarian beliefs hollow: for if someone
asks why we believe in individual rights, we can tell them to look in the
mirror and find the answer there.

action that require certain political principles to be respected and protected. And
human action needs to be understood by reference to human nature.
Machan, “Individualism and Political Dialogue,” p. 45. In my view, Hoppe’s criticisms of
Pilon/Gewirth, as well as his criticism of classical natural rights arguments (see note 37,
above), applies also to Machan.



7

Defending Argumentation Ethics

This chapter is based on an article originally published in 2002 on the

now-defunct site Anti-state.com, as a response to an article by Robert

P. Murphy and Gene Callahan (hereinafter, MC), on the same forum,
which was critical of Hoppe’s argumentation ethics.”

I'intend here to provide a short guide to the relevant literature followed
by a limited response to MC’s critique of Hans-Hermann Hoppe’s argu-
mentation ethics.

" My article was “Defending Argumentation Ethics: Reply to Murphy & Callahan,”
Anti-state.com (Sept. 19,2002), which is thesis of this chapter. It was a response to Robert P.
Murphy & Gene Callahan, “Hans-Hermann Hoppe’s Argumentation Ethic: A Critique,”
Anti-state.com (Sept. 19, 2002; archived at https://tinyurl.com/5n62x6zc and https://
perma.cc/D395-3]SW). The original links for both our pieces are bad (as this was a /ider-
tarian publication, ‘natch) but MC later published a substantially similar version of their

«

article as “Hans-Hermann Hoppe’s Argumentation Ethic: A Critique,” J. Libertarian Stud.

20, no. 2 (Spring 2006; https://mises.org/library/hans-hermann-hoppes-argumentation-
ethic-critique): 53—64. In the later version of their paper they did not respond to my critique.

As their earlier paper is no longer online, in this chapter I will reference the later article for

quotes and page citations, and sometimes with in-line citations.

I later debated my longtime friend Bob Murphy, whose work I greatly respect and
admire, on this topic. See Kinsella, “KOL.278 | Bob Murphy Show: Debating Hans
Hoppe’s ‘Argumentation Ethics,” Kinsella on Liberty Podcast (Nov. 24,2019).

See also various responses to MC and other criticisms of Hoppe, cited in “Dialogical
Arguments for Libertarian Rights” (ch. 6), n.15, including Frank van Dun, “Argumenta-
tion Ethics and the Philosophy of Freedom,” Libertarian Papers 1,art. no. 19 (2009; www.
libertarianpapers.org); Marian Eabrasu, “A Reply to the Current Critiques Formulated
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BACKGROUND

Hoppe published several pieces expounding his “argumentation ethics”
defense of libertarian rights, including “The Ultimate Justification of
the Private Property Ethic”in Liberty magazine in 1988, which resulted
in a large number of commentaries from several libertarian thinkers.?
Over the next few years, Hoppe’s theory was intensely debated and
commented on by several libertarians. Several replies and reviews, for
example, were published in Liberty and elsewhere, by libertarians such
as Murray Rothbard, David Gordon, Tibor Machan, David Friedman,
Loren Lomasky, David Osterfeld, Sheldon Richman, Leland Yeager,

Against Hoppe’s Argumentation Ethics,” Libertarian Papers 1, art. no. 20 (2009; www.

libertarianpapers.org); Walter Block, “Rejoinder to Murphy and Callahan on Hoppe’s
Argumentation Ethics,” J. Libertarian Stud. 22, no. 1 (2011; https://mises.org/library/
rejoinder-murphy-and-callahan-hoppes-argumentation-ethics): 631-39; and Norbert

Slenzok, “The Libertarian Argumentation Ethics, the Transcendental Pragmatics of
Language, and the Conflict-Freedom Principle,” Analiza i Egzystencja 58 (2022), 35-64.

Hoppe re-presented his argument and responded to a variety of critics in his 2016 speech,
at “PFP163 | Hans Hermann Hoppe, ‘On The Ethics of Argumentation’ (PES 2016),”
The Property and Freedom Podcast, ep. 163 (June 30, 2022) (which includes a transcript).

1 See Hans-Hermann Hoppe, “The Ultimate Justification of the Private Property Ethic,”
Liberty 2, no. 1 (Sept. 1988; https://perma.cc/6 TYM-BJRZ): 20-22, republished as “On the
Ultimate Justification of the Ethics of Private Property,” ch. 13 in Hoppe, Zbe Economics and
Lthics of Private Property: Studies in Polifical Economy and Philosophy (Auburn, Ala.: Mises
Institute, 2006 [1993]; www.hanshoppe.com/eepp). See also Hoppe, “From the Economics of
Laissez Faire to the Libertarianism” and “The Justice of Economic Efficiency,” chaps. 11-12
in The Economics and Ethics of Private Property; idem, “The Ethical Justification of Capital-
ism and Why Socialism Is Morally Indefensible,” in 4 ZTheory of Socialism and Capitalism:
Economics, Politics, and Ethics (Auburn, Ala.: Mises Institute, 2010 [1989]; www.hanshoppe.
com/tsc); and later pieces such as iden, “Of Common, Public, and Private Property and the
Rationale for Total Privatization,” in Zhe Great Fiction: Property, Economy, Society, and the Pol-
itics of Decline (Second Expanded Edition, Mises Institute, 2021; www.hanshoppe.com/tgf).
I discuss argumentation ethics in “Dialogical Arguments for Libertarian Rights” (ch. 6); “The
Undeniable Morality of Capitalism” (ch. 22); Kinsella, “Argumentation Ethics and Liberty:
A Concise Guide,” StephanKinsella.com (May 27,2011); and idem, “Hoppe’s Argumentation
Ethics and Its Critics,” StephanKinsella.com (Aug. 11,2015).

2 See the symposium “Breakthrough or Buncombe,” Liberty 2, no. 2 (Nov. 1988; https://
perma.cc/ASUU-P64A): 44-53.
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David Ramsay Steele, Douglas Rasmussen, David Conway, and others.
Hoppe responded to many of these pieces at length.’

Several of the replies to Hoppe were unusually nasty and unfair.
Some were shocked anyone would argue for “untrammeled anarchism”
and others were turned oft by the idea that libertarian rights could be
rigorously proved.* Others badly misconstrued Hoppe’s argument. Still
others, like Rothbard, recognized that Hoppe’s theory was a revolution-
ary advance in libertarian theory, as have a growing number of adherents
over the years. As Rothbard wrote:

In a dazzling breakthrough for political philosophy in general and for
libertarianism in particular, he [Hoppe] has managed to transcend the
famous is/ought, fact/value dichotomy that has plagued philosophy
since the days of the scholastics, and that had brought modern liber-
tarianism into a tiresome deadlock. Not only that: Hans Hoppe has
managed to establish the case for anarcho-capitalist, Lockean rights in
an unprecedentedly hard-core manner, one that makes my own natural
law/natural rights position seem almost wimpy in comparison.5

3 See Hoppe, “Appendix: Four Critical Replies,” in The Economics and Ethics of Private
Property; see also idem, “PFP163 | Hans Hermann Hoppe, ‘On The Ethics of Argumentation’
(PFS 2016).” See also references in note *, above.

4 See, e.g., Loren Lomasky, “The Argument from Mere Argument,” Liberty 3,no. 1 (Sept.
1989; https://perma.cc/38XS-ZDEL): 55-57; Hoppe’s reply, “Intimidation by Argument—
Once Again,” Liberty 3, no. 2 (Nov. 1989; https://perma.cc/4382-RKSQ): 37-39, repub-
lished as “Intimidation by Argument” section III in “Appendix: Four Critical Replies” (to
Lomasky’s complaint that Hoppe’s treatise is “no less than a manifesto for untrammeled
anarchism,” Hoppe responds, “Only someone advocating the trammeling of private property
rights would take offense”); and Rothbard’s response to Lomasky, “Hoppephobia,” originally
published in Liberty 3, no. 4 (March 1990; https://perma.cc/] T7K-YTU]J): 11-12, reprinted
at LewRockwell.com (Oct. 4,2014; https://perma.cc/SHH6-2P78):

[Lomasky] is shocked and stunned that Hoppe is not simply a defender of existing
capitalism; his book is “no less than a manifesto for untrammeled anarchism.” Well,
heavens to Betsy! Anarchism! One wonders where Lomasky has been for the last 20
years! Perhaps the knowledge has not yet penetrated to the fastnesses of Minnesota,
but anarchism has been a vibrant part of the libertarian dialogue for a long time, as
most readers of Liberty well know.

5 Murray N. Rothbard, “Beyond Is and Ought,” Liberty 2, no. 2 (Nov. 1988; https://
perma.cc/8LZR-DN6Y; also https://mises.org/library/beyond-and-ought): 44-45, 44. The
hapless Leland Yeager later dishonestly tried to claim that Rothbard disavowed his earlier
support for Hoppe’s argumentation ethics before his death. See “Dialogical Arguments
for Libertarian Rights” (ch. 6), n.15. Yeager was also confused about self-ownership and
knowledge and the calculation problem. On the former, see “How We Come to Own Our-
selves” (ch. 4), n.1; regarding the latter issue, see “Legislation and the Discovery of Law in
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Since the original article upon which this chapter is based was
published, there have been many more contributions expanding on and
defending Hoppe’s argumentation ethics. In the years since Hoppe’s
theory was first published, several scholars have worked to defend,
clarify and extend it.° I have also commented and built on Hoppe’s
work in my own writing.”

To fully appreciate Hoppe’s argument and to fairly evaluate MC’s
critique, I suggest reading Hoppe’s own work® and various secondary
sources.’

LIBERTARIAN RIGHTS

The central question here is: does Hoppe’s theory establish that there
are libertarian rights?

Scarce (conflictable) resources are those things over which there
can be conflict; two or more individuals may want to use or control
a given scarce resource at the same time, but only one of them can,
because use by one excludes use by the other. Thus, as Hoppe explains,
a theory of interpersonal ethics must be a theory of property rights,
“a theory of the assignment of rights of exclusive control over scarce

a Free Society” (ch. 13), at n.66. See also “The Undeniable Morality of Capitalism” (ch. 22),
n.2, criticizing Yeager.

6 See Kinsella, “Argumentation Ethics and Liberty: A Concise Guide.”

7 See, e.g., “Dialogical Arguments for Libertarian Rights” (ch. 6); “The Undeniable Mo-
rality of Capitalism” (ch. 22); “A Libertarian Theory of Punishment and Rights” (ch. 5); also
Kinsella, “Argumentation Ethics and Liberty: A Concise Guide.”

8 A good starting point would be: chapters 1 and 2 of A Theory of Socialism and Capital-
ism (discussing notions of scarcity, aggression, property, norms, and justification); chap. 7
of A Theory of Socialism and Capitalism, “The Ethical Justification of Capitalism and Why
Socialism Is Morally Indefensible” (esp. pp. 154-71); “Appendix: Four Critical Replies”; and
“PFP163 | Hans Hermann Hoppe, ‘On The Ethics of Argumentation’ (PFS 2016).” See also
related material in Kinsella, “Argumentation Ethics and Liberty: A Concise Guide.”

9 In particular, some of the works cited in “Dialogical Arguments for Libertarian Rights”
(ch. 6),n.15, including Van Dun, “Argumentation Ethics and the Philosophy of Freedom”;
Eabrasu, “A Reply to the Current Critiques Formulated Against Hoppe’s Argumentation
Ethics”; Block, “Rejoinder to Murphy and Callahan on Hoppe’s Argumentation Ethics”;
and Slenzok, “The Libertarian Argumentation Ethics, the Transcendental Pragmatics of
Language, and the Conflict-Freedom Principle.” See also Kinsella, “Hoppe’s Argumenta-
tion Ethics and Its Critics.”
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means.”"* The purpose of rights is to specify which individual has the
right to control a given scarce resource, so that conflicts may be avoided.
'The person who has the right to control a given scarce resource—its
owner—is the person who is justified in using the resource, in excluding
others, and in enforcing this exclusion against non-owners who would
act in disregard of the owner’s property rights.

Everyone has at least an implicit view of rights. An aggressor—or
at least one who would try to justify his aggression—maintains that
he is entitled to a given scarce resource “because” he is strong enough
to take it. Others, such as socialists, believe that the state is entitled to
the means of production “because”—well, because they are the state,
“because” capitalists “exploit” workers, and so on. Mainstream liber-
al-democratic types believe that, for example, the poor are entitled
to property formerly owned by the not-poor, “because” the property
is transferred from the latter to the former by means of a democratic
process, which is “legitimate.” Everyone assigns each disputed scarce
resource to some owner—whether to a thief, the state, or a relative-
ly-poor “needy” person—for some reason.

The libertarian view is that each person presumptively owns his
own body, and for other, previously-unowned resources, the owner is
determined in accordance with the principles of original appropriation
and contractual title transfer. Thus, under libertarianism, an individual
has (a) a right to the exclusive control of the scarce resource of his body,
sometimes called “self-ownership”; and (b) a right to the exclusive con-
trol of other, previously-unowned scarce resources that are originally
appropriated by the individual or by his ancestor-in-title."

10 Hoppe, 4 Theory of Socialism and Capitalism, p. 158 n.120; also p. 18 e pass. See
also Kinsella, “On Conflictability and Conflictable Resources,” StephanKinsella.com (Jan.
31, 2022); Hoppe, “Of Common, Public, and Private Property and the Rationale for Total
Privatization.” See also Kinsella, “KOL259 | “How To Think About Property”, New
Hampshire Liberty Forum 2019,” Kinsella on Liberty Podcast (Feb. 9,2019), and “Selling
Does Not Imply Ownership, and Vice-Versa: A Dissection” (ch. 11).

11 For more on this, see “What Libertarianism Is” (ch. 2), at n.4 et pass. For my attempt
at a concise formulation of the libertarian view on self-ownership and external property
rights, see Stephan Kinsella, “Aggression and Property Rights Plank in the Libertarian
Party Platform,” StephanKinsella.com (May 30, 2022). See also references in “How We
Come To Own Ourselves” (ch. 4), n.6.
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So the question is, does Hoppe’s theory establish that the libertarian
view of rights, as opposed to competing views, is the correct one?

HOPPE’S THEORY: LET’S TRY AGAIN

I do not intend here to restate Hoppe’s entire argument, as I believe it
has been adequately explicated and defended already by Hoppe in the
literature referenced above. And he has already replied to numerous crit-
icisms, including arguments similar to those leveled by MC." Instead,
I will try to show, as simply as possible, why Hoppe succeeds. I'll then
address, in view of this, a few of MC’s concrete critiques, but it should be
clear by this point why I think their criticism is off base.

Hoppe starts by noting that if any proposed theory of rights is
going to be justified, it has to be justified in the course of an argument
(discourse). As Hoppe writes:

Whether or not persons have any rights and, if so, which ones, can only
be decided in the course of argumentation (propositional exchange).
Justification—proof, conjecture, refutation—is argumentative justifica-
tion. Anyone who denied this proposition would become involved in a
performative contradiction because his denial would itself constitute an
argument. Even an ethical relativist must accept this first proposition,
which has been referred to as the a priori of argumentation.”

12 See Hoppe, “PFP163 | Hans Hermann Hoppe, ‘On The Ethics of Argumentation’
(PFS 2016)”; idem, “Appendix: Four Critical Replies.” See also references in note ¥, above.
13 Hoppe, The Economics and Ethics of Private Property, p. 384. See also idem, A Theory
of Socialism and Capitalism, pp. 154-55:
[I]t must be presupposed of any intellectual position, that it is meaningful and can
be argued with regard to its cognitive value, simply because it is presented in a lan-
guage and communicated. To argue otherwise would already implicitly admit its
validity. One is forced, then, to accept a rationalist approach towards ethics for the
very same reason that one was forced to adopt a rationalist instead of an empiricist
epistemology....
The above argument shows us that any truth claim—the claim connected with any
proposition that it is true, objective, or valid (all terms used synonymously here)—
is and must be raised and decided upon in the course of an argumentation. And
since it cannot be disputed that this is so (one cannot communicate and argue that
one cannot communicate and argue), and it must be assumed that everyone knows
what it means to claim something to be true (one cannot deny this statement
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I fail to see how MC can disagree with this without falling into contra-
diction. It follows that if any norms, ethics, facts, or rules of discourse are
necessarily presupposed by participants in argumentation simply by virtue
of arguing, then no theory that contradicts these presupposed facts or
norms could ever be justified. By contrast, any proposed theory that is
consistent with, indeed implied by, these presuppositions, would have
to be seen as irrefutably justified. This type of reasoning is called the
“apriori of communication and argumentation,” and was pioneered by
German philosophers Jurgen Habermas (Hoppe’s PhD advisor) and
Karl-Otto Apel, although, unlike Hoppe’s approach, this method was
applied by them to reach non-libertarian (social-democratic) results.

And there certainly are norms presupposed by argumentative jus-
tification as such. As Hoppe writes,

[A]rguing never just consists of free-floating propositions claiming to be
true. Rather, argumentation is always an activity, too. But given that truth
claims are raised and decided upon in argumentation and that argumenta-
tion, aside from whatever is said in its course, is a practical affair, it follows
that intersubjectively meaningful norms must exist—precisely those which
make some action an argumentation—which have special cognitive status
in that they are the practical preconditions of objectivity and truth.

Hence, one reaches the conclusion that norms must indeed be assumed to
be justifiable as valid. It is simply impossible to argue otherwise, because
the ability to argue so would in fact presuppose the validity of those norms
which underlie any argumentation whatsoever.

Again, I fail to see how MC can disagree with any of this, in general.
Rather, the disagreement is over what norms are actually implicit in the
activity of argumention—that is, over what participants in discourse must
presuppose to be true in order to participate in argumentation. Whatever
these presuppositions are, they rule out of court any proposed norms
inconsistent with them. And, any such normative presuppositions, or
norms deduced from these presuppositions, would have to be considered
to be ultimately and irrefutably justified, as their validity could never be
coherently denied.

without claiming its negation to be true), this has been aptly called “the a priori of
communication and argumentation.”

14 Hoppe, 4 Theory of Socialism and Capitalism, p. 155.
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UNIVERSALIZABILITY

So let’s see what Hoppe contends. First, any norm proposed in argu-
mentation is presumed to be universalizable. Writes Hoppe:

Quite commonly it has been observed that argumentation implies that a
proposition claims universal acceptability, or, should it be a norm proposal,
that it is “universalizable.” Applied to norm proposals, this is the idea, as
formulated in the Golden Rule of ethics or in the Kantian Categorical
Imperative, that only those norms can be justified that can be formulated
as general principles which are valid for everyone without exception.”

In other words, any proposed norm—that is, an attempted justification
for a given action—is not justified if it is not universalizable. This rule is
presupposed by the very attempt to argumentatively justify something,
because “argumentation implies that everyone who can understand an
argument must in principle be able to be convinced of it simply because
of its argumentative force.” Because the universalizability principle is
an inherent feature of argumentation in general, “the universalization
principle of ethics can now be understood and explained as grounded
in the wider ‘apriori of communication and argumentation.”" I.e., no
one can deny that only universalizable norms can be justified."”

So, we have our first presupposition: that only universalizable ethics
can be possible candidates for being justified.” By the same token, so-
called “particularizable” norms are not justifiable. However:

15 Tbid., p. 157.

16 Tbid.

17 See also Kinsella, “The problem of particularistic ethics or, why everyone really has to
admit the validity of the universalizability principle,” StephanKinsella.com (Nov. 10, 2011);
“What Libertarianism Is” (ch. 2), the section “Self-ownership and Conflict Avoidance”;
“How We Come to Own Ourselves” (ch. 4), n.15; “A Libertarian Theory of Punishment
and Rights” (ch. 5), Part II1.D.2; and “Dialogical Arguments for Libertarian Rights”
(ch. 6), n.43 and accompanying text.

18 Murphy appears to concede this point that universalizability is an undeniable require-
ment for normative justification; he simply thinks it isn’t useful. In the informal discussion
on Anti-state.com following my original response article, there was this exchange:

Kinsella: “No one, that I can see, has been denying that fundamental moral principles
should be universalizable.”

Murphy: “Righz. All T (and I think Gene) have argued is that ‘universalizability’
doesn't really help much in deciding between concrete systems. At a formal level,
socialism doesn’t imply ‘T have the right to hit you but you don't have the right to hit
me’ anymore than capitalism does. Socialism really says, ‘I have the right to hit you
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[TThe universalization principle only provides a purely formal criterion
for morality. To be sure, checked against this criterion all proposals for
valid norms which would specify different rules for different classes of
people could be shown to have no legitimate claim of being universally
acceptable as fair norms, unless the distinction between different classes
of people were such that it implied no discrimination, but could instead
be accepted as founded in the nature of things again by everyone. But
while some norms might not pass the test of universalization, if enough
attention were paid to their formulation, the most ridiculous norms, and
what is of course even more relevant, even openly incompatible norms
could easily and equally well pass it. For example, “everybody must get
drunk on Sundays or be fined” or “anyone who drinks alcohol will be
punished” are both rules that do not allow discrimination among groups

if the elected government [or whatever] says it’s legitimate,” and capitalism really
says, T have the right to hit you in defense of my property rights.’ So the issue boils
down to whether socialism and capitalism can be justified on other grounds. IL.e.,
the universalization principle doesn’t give us any help in picking between the two.
Archived at https://tinyurl.com/54rzjcnp and https://perma.cc/UU8S-2APB (emphasis
added).
Callahan, by contrast, does not appear to even grant the universalizability requirement.
From our exchange at the same page:
lee_mccracken: “does this ‘universalizability’ principle imply that there cant be
special moral duties (say, the duties of parents to children or vice versa)? Hoppe
says that such principles could be found to be universally acceptable if they are
‘grounded in the nature of things’, but I'm not quite sure what this means. Can
anyone explain that further?”
Callahan: “My cynical view: ‘the nature of things’ means whatever you want it to in
order to get to the conclusion you want anyway.”
Kinsella: “Right. As [] I suspected, you do not seem to accept the validity of the
universalizability principle. Which, as I indicated, leads to skepticism, which of
course goes hand in hand with cynicism.... Gene, I'd ask you to confirm or deny
that you reject the universalizability principle—but I won't hold out hope that you
will do this. But if you would confirm it, I'd say—you are subject to this criticism
(about the nature of things) yourself. And if you deny it, I'd ask you—do you really
realize the implications of such a denial?”

Callahan did not to respond to this direct question.

Murphy is correct that some socialist norms can be universalized, as Hoppe himself ex-
plicitly notes (see text at note 19). However, as Hoppe points out, this does not mean that
all invalid norms can be reformulated to avoid violating universalizability, and can serve as a
first-level “filter” for eliminating some particularizable norms; nor that the universalizability
criterion is useless for, if one is forced to reformulate an apparently particularized (and thus
facially invalid) norm to avoid this problem, it exposes the nature of the claimed norm more
clearly so that it can be compared to other, more substantive, norms necessarily presupposed
by any participants in argumentative justification. See text at note 20 below, ez pass. See also
Eabrasu, “A Reply to the Current Critiques Formulated Against Hoppe’s Argumentation
Ethics,” p. 11 ez pass.
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of people and thus could both claim to satisfy the condition of univer-
salization.

Clearly then, the universalization principle alone would not provide one
with any positive set of norms that could be demonstrated to be justified."”

But even though universalizability is merely a formal requirement, it
does eliminate many proposed norms, such as those underlying most
versions of socialism which amount to “I can hit you but you cannot hit
me” particularizable rules.

[TThe property theory implicit in socialism does not normally pass even
the first decisive test (the necessary if not sufficient condition) required
of rules of human conduct which claim to be morally justified or justi-
fiable. This test, as formulated in the so-called golden rule or, similarly,
in the Kantian categorical imperative, requires that in order to be just, a
rule must be a general one applicable to every single person in the same
way. The rule cannot specify different rights or obligations for different
categories of people (one for the red-headed, and one for others, or one
for women and a different one for men), as such a “particularistic” rule,
naturally, could never, not even in principle, be accepted as a fair rule by
everyone. Particularistic rules, however, of the type “I can hit you, but you
are not allowed to hit me,” are ... at the very base of all practiced forms
of socialism.”

Thus universalizability acts as a first-level “filter” that weeds out all
particularistic norms. This reduces the universe of possibly justified
normative claims but does not finish the job since many incompatible
and unethical norms could be reworded in universalizable ways.

It is for this reason that Hoppe next examines other, more substan-
tive, presuppositions inherent in argument itself. These are then used in
a second filtering process to reject additional proposed norms, those that
are universalizable but incompatible with the other presuppositions of
discourse. And, because some of these presuppositions turn out to be
presupposed norms, Hoppe then shows that the libertarian conception
of rights can be deduced from these presupposed norms and facts.

19 Hoppe, 4 Theory of Socialism and Capitalism, pp. 157-58 (emphasis added).
20 Ibid., p. 14.
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