THE DIALECTICS OF LIBERTY

Exploring the Context of Human Freedom




ECONOMICS | POLITICAL THEORY

Series: Capitalist Thought: Studies in Philosophy, Politics, and Economics
Series editor: Edward W. Younkins, Wheeling Jesuit University

“The Dialectics of Liberty is a remarkably wide-ranging study of libertarian ideas,
conducted by writers of great authority but of different views and approaches.
Mature yet lively, it is full of surprises. If you want to know the state of libertarian
thought right now, you will need to read this book.”

—STEPHEN COX, University of California, San Diego

“This book of original essays by thinkers from a very wide array of disciplines
opens the fascinating possibility of recasting the libertarian and classical liberal
points of view in terms of ‘dialectical libertarianism.” This way of looking at the
matter promises to lay to rest once and for all the charge that these points of view
are atomistic and ahistorical. I hope it inspires further research along these lines.”

—LESTER H. HUNT, University of Wisconsin-Madison

“This stimulating collection maps out exciting new directions in the philosophy
of liberty. The essays are authored by some of the best minds in scholarly liber-
tarian thought today. Whether you are a libertarian or not, you will find many

important—and challenging—ideas developed here. An important and lively
book.” —MARIO RIZZ0, New York University

This collection of essays explores the ways in which the defense of liberty can be
bolstered by use of a dialectical method—that is, a mode of analysis devoted to
grasping the full context of philosophical, cultural, and social factors requisite to

the sustenance of human freedom.

CONTRIBUTORS Roger E. Bissell, Jason Lee Byas, Robert L. Campbell, Troy
Camplin, Kevin Carson, Gary Chartier, Billy Christmas, Douglas J. Den Uyl,
Nathan Goodman, Robert Higgs, Steven Horwitz, Stephan Kinsella, Roderick T.
Long, Deirdre Nansen McCloskey, David L. Prychitko, Douglas B. Rasmussen,
Chris Matthew Sciabarra, John F. Welsh, Edward W. Younkins

ROGER E. BISSELL is research associate with the Molinari Institute.
CHRIS MATTHEW SCIABARRA was a visiting scholar at New York University.

EDWARD W. YOUNKINS is professor of accountancy and executive director of the
Institute for the Study of Capitalism and Morality at Wheeling Jesuit University.




O P R P T L S Ry

The Dialectics of Liberty

Exploring the Context of Human Freedom

Edited by Roger E. Bissell,
Chris Matthew Sciabarra,
and Edward W. Younkins

LEXINGTON BOOKS
Lanham * Boulder » New York « London




Published by Lexington Books

An imprint of The Rowman & Littlefield Publishing Group, Inc.
4501 Forbes Boulevard, Suite 200, Lanham, Maryland 20706
WWW.IOWINan.com

6 Tinworth Street, London SE11 SAL, United Kingdom
Copyright © 2019 by The Rowman & Littlefield Publishing Group, Inc.

All rights reserved. No part of this book may be reproduced in any form or by any
electronic or mechanical means, including information storage and retrieval systems,
without written permission from the publisher, except by a reviewer who may quote
passages in a review.

British Library Cataloguing in Publication Information Available
Library of Congress Cataloging-in-Publication Data Available

ISBN 978-1-4985-9209-3 (cloth : alk. paper)
ISBN 978-1-4985-9210-9 (electronic)

"“ The paper used in this publication meets the minimum requirements of American
National Standard for Information Sciences Permanence of Paper for Printed Library
Materials, ANSI/NISO Z39.48-1992.




Contents

List of Captions

Introduction

Roger E. Bissell, Chris Matthew Sciabarra, and Edward W.
Younkins

Part I: Foundations and Systems of Liberty

1

Toward a Dialectical Libertarianism

Chris Matthew Sciabarra

Freedom and Flourishing: Toward a Synthesis of Traditions and
Disciplines

Edward W. Younkins

The Unchained Dialectic and the Renewal of Libertarian Inquiry
John F. Welsh

Whence Natural Rights?

Douglas J. Den Uyl and Douglas B. Rasmussen

Dialogical Arguments for Libertarian Rights

Stephan Kinsella

Dialectical Psychology: The Road to Dépassement
Robert L. Campbell

Part II: Government, Economy, and Culture

7

Don Lavoie’s Dialectical Liberalism
Nathan P. Goodman

8 Free Speech, Rhetoric, and a Free Economy

Deirdre Nansen McCloskey

vii

21

43

87

91

107

133

149



Chapter Five

Dialogical Arguments for
Libertarian Rights

Stephan Kinsella

Classical liberals and libertarians believe that individuals have rights, even if
there is debate about just why we have them or how this can be proved.
Robert Nozick opened his book Anarchy, State, and Utopia (1974) with the
assertion: “Individuals have rights, and there are things no person or group
may do to them (without violating their rights)” (ix). Yet, he did not offer a
proof of this assertion, for which he has drawn criticism. It is commonly
assumed that Nozick’s argument is not complete until a proof of rights is
offered.! Other theorists have offered, over the years, various reasons—
utilitarian, natural law, pragmatic, and the like—why we should respect oth-
ers’ rights, why we should recognize that individuals have certain rights.?

For instance, an economic case can be made for respecting the liberty of
others. Given that you are a decent person and generally value your fellow
man and wish everyone to live a satisfying life, you will tend to be in favor of
the free market and liberty, at least if you understand basic economic princi-
ples. But the success of arguments such as these depends on other people
accepting particular premises, such as valuing the general well-being of oth-
ers, without which the argument is incomplete. Skeptics can always deny the
validity of the premises even if they cannot refute free-market economics.

There can be no doubt that a rigorous argument for individual rights
would be useful. In recent years, interest has been increasing in rationalist,
dialectical, or dialogical rights theories or related theories, some of which
promise to provide fruitful and unassailable defenses of individual rights.
These arguments typically examine the implicit claims that are necessarily
presupposed by action or discourse. They then proceed deductively or con-
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92 ' Chapter 5

ventionally from these core premises, or axioms, to establish certain apodic-
tally true conclusions. Several such arguments are discussed below.

ARGUMENTATION ETHICS

Let us first discuss Hans-Hermann Hoppe’s (1989) path-breaking argumen-
tation ethics defense of libertarian rights, most fully elaborated in his 4
Theory of Socialism and Capitalism: Economics, Politics, and Ethics, herein-

after TSC.3 Hoppe shows that basic rights are implied in the activity of

argumentation itself, so that anyone asserting any claim about anything nec-
essarily presupposes the validity of rights. Hoppe first notes that any truth at
all (including norms such as individual rights to life, liberty, and property)
that one would wish to discuss, deny, or affirm, will be brought up in the
course of an argumentation, that is to say, will be brought up in dialogue. If
participants in argumentation necessarily accept particular truths, including
norms, in order to engage in argumentation, they could never challenge these
norms in an argument without thereby engaging in a performative contradic-
tion. This would establish these norms as literally incontestable truths.

Hoppe establishes self-ownership by pointing out that argumentation, as a
form of action, implies the use of the scarce resources of one’s body. One
must have confrol over, or own, this scarce resource in order to engage in
meaningful discourse. This is because argumentation is, by its very nature, a
conflict-free way of interacting, since it is an attempt to find what the truth is,
to establish truth, to persuade or be persuaded by the force of words alone. If
one is threatened into accepting the statements or truth-claims of another, this
does not tend to get at the truth, which is undeniably a goal of argumentation
or discourse. Thus, anyone engaging in argumentation implicitly presupposes
the right of self-ownership of other participants in the argument, for other-
wise the other would not be able to consider freely and accept or reject the
proposed argument. Only as long as there is at least an implicit recognition of
each individual’s property right in his or her own body can true argumenta-
tion take place. When this right is not recognized, the activity is no longer
argumentation, but threat, mere naked aggression, or plain physical fighting.
Thus, anyone who denies that rights exist contradicts himself since, by his
very engaging in the cooperative and conflict-free activity of argumentation,
he necessarily recognizes the right of his listener to be free to listen, think,
and decide. That is, any participant in discourse presupposes the non-aggres-
sion axiom, the libertarian view that one may not initiate force against others.

Thus, according to Hoppe, anyone who would ever deny the ethics under-
lying the free market is already, by his very engaging in the civilized activity
of discourse, presupposing the very ethics that he is challenging. This is a
powerful argument because, instead of seeking to persuade someone to ac-
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cept a new position, it points out to him a position that he already maintains,
a position that he necessarily maintains. Opponents of liberty undercut their
own position as soon as they begin to state it.
Hoppe then extends his case for self-ownership to external resources, to
show that property rights in external scarce resources, in addition to self-
ownership rights, are also presupposed by discourse. As he argues, the body
is “the prototype of a scarce good for the use of which property rights, that is,
rights of exclusive ownership, somehow have to be established, in order to
avoid clashes” (Hoppe 1989, 19). As Hoppe explains,

The compatibility of this principle with that of nonaggression can be demon-
strated by means of an argumentum a contrario. First, it should be noted that if
no one had the right to acquire and control anything except his own body .
then we would all cease to exist and the problem of the justification of norma-
tive statements . . . simply would not exist. The existence of this problem is
only possible because we are alive, and our existence is due to the fact that we
do not, indeed cannot, accept a norm outlawing property in other scarce goods
next and in addition to that of one’s physical body. Hence, the right to acquire
such goods must be assumed to exist. (161)

Next, Hoppe argues that the only ownership rule that is compatible with self-
ownership and the presuppositions of discourse is the Lockean original-
appropriation rule (160—69). Hoppe’s basic point here is that self-ownership
rights are established just because one’s body is itself a scarce resource, so
other scarce resources must be similarly ownable. 4

Looked at from another angle, participants in argumentation mdlsputably
need to use and control the scarce resources in the world to survive; other-
wise, they would perish. But because their scarcity makes conflict over the
uses of resources possible, only norms that determine the proper ownership
can avoid conflict over these scarce goods. That such norms are valuable
cannot be denied, because anyone who is alive in the world and participating
in the practical activity of argumentation cannot deny the value of being able
to confrol scarce resources and the value of avoiding conflicts over such
scarce resources.

So no one could ever deny that norms for determining the ownership of
scarce goods are useful for allowing conflict-free exploitation of such re-
sources. But, as Hoppe points out, there are only two fundamental alterna-
tives for acquiring rights in unowned property: (1) by doing something with
things with which no one else had ever done anything before, that is, the
Lockean concept of mixing of labor, or homesteading; or (2) simply by
verbal declaration or decree. However, a rule that allows property to be
owned by mere verbal declaration cannot serve to avoid conflicts, since any
number of people could at any time assert conflicting claims of ownership of
a particular scarce resource. Only the first alternative, that of Lockean home-
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steading, establishes an objective (or, as Hoppe calls it, intersubjectively
ascertainable) link between a particular person and a particular scarce re-
source, and thus no one can deny the Lockean right to homestead unowned
resources.’

ESTOPPEL

Another rationalist-oriented justification of rights is an argument I developed
based on the common-law concept of estoppel.¢ As Cataldo et al. (1980)
state: “The word esfoppel means ‘not permitted to deny.” If A makes a
statement of fact that B relies on in some substantial way, A will not be
permitted to deny it (that is, A will be estopped), if the effect of A’s denial
would be to injure the party who relies on it (479).”7 Thus, under the tradi-
tional legal principle of estoppel, a person may be prevented, or estopped,
from maintaining something (for example in court) inconsistent with his
previous conduct or statements. For instance, if a father promises his daugh-
ter that he will pay her college tuition for her, and the daughter relies on this
promise to her detriment, for example by enrolling in college and becoming
obligated to the college for her tuition, then she may be able to recover some
of her expenses from her father, even if his original promise is not enforce-
able as a normal contract (for example, because there was no consideration).
The father would be estopped from denying that a contract was formed, even
though, technically, one was not.

Drawing on this legal terminology and concept, the approach I advance
may be termed “dialogical” estoppel, or simply estoppel. The estoppel princi-
ple shows that an aggressor contradicts himself if he objects to others’ en-
- forcement of their rights. Thus, unlike Hoppe’s argumentation ethics ap-
proach, which focuses on presuppositions of discourse in general, and which
shows that any participant in discourse contradicts himself if he denies these
presuppositions, the estoppel theory focuses on the discourse between an
aggressor and his victim about punishment of the aggressor and seeks to
show that the aggressor contradicts himself if he objects to his punishment.

What would it mean to have a right? Whatever else rights might be,
certainly it is the case that rights are legitimately enforceable; that is, one
who is physically able to enforce his right may #ot be prevented from doing
s0. In short, having a right allows one to legitimately punish the violator of
the right or to legitimately use force to prevent another from violating the
right. The only way one could be said rof to have a right would ‘be if the
attempt to punish a violator of the right is for some reason unjustifiable. But
clearly this problem itself can arise only when the alleged criminal objects to
being punished, for if criminals consented to punishment, we would not face
the problem of justifying punishing them.?®
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