BRUNO LEONI IN RETROSPECT

PeETER H. ARANSON*

I. InTRODUCTION

Three decades have passed since Bruno Leoni delivered his
Claremont Men’s Coliege (now Claremont-McKenna College)
lectures, on which his volume, Freedom and the Law,! was based.
That volume was first published in 1961, and Leoni died in
1967. Since the early 1960s, while Leoni's book lay dormant,
two new intellectual disciplines have emerged that have reor-
dered our thinking about man and social life: public choice,
and law and economics. The first consists of the application of
microeconomic analysis to political and governmental action.

* B.A,, Bowdoin College, 1965; M.A., Southern lllinois University, 1968; M.A., Uni-
versity of Rochester, 1971; Ph.D., 1972. Professor of Economics, Emory University.
Earlier versions of this essay were presented at a Liberly Fund Colloquium, "Bruno
Leoni's Freedom and the Law: A 25-Year Perspective,” Adanta, Georgia, May 2-4, 1986,
and at the Ausirian Economics Workshop, New York University Department of Eco-
nomics. The author thanks the participants in both collequia for their comments and
criticisms, and especially Henry G. Manne, who first conceived of this essay. The au-
thor, however, assumes sole responsibility far any errors or omissions that remain,

1. B. Leon1, FREEDOM anD THE Law (2d ed. 1972).

Litle has been written about Leoni, and my discussions with certain of his friends
and colleagues have revealed little more than what Arthur Kemp stated in his Foreword
to the second edition of Freedom and the Law (id. at vi-vil):

Born April 26, 1913, Bruno Leoni lived 2 dynamic, intense, vigorous and

complex life as a scholar, lawyer, merchant, amateur architect, musician, art
connoisseur linguist and—above all else—as a defender of the principles of
individual freedom in which he so passionately believed. He was Professor of
Legal Theory and the Theory of the State at the University of Pavia where he
also served as Chairman of the Faculty of Political Science, as Director of the
Institute of Political Science, and as founder-editor of the quarterly journal, Jf
Politico. As a distinguished visiting scholar, he traveled all over the world, de-
livering lectures at the Universities of Oxford and Manchester (in England),
Virginia and Yale (in the United States), to mention only aTew. As a practicing
attorney, he maintained both his law office and his residence in Turin where
he was alsa active in the Center of Methodological Studies. He found time, on
occasion, to contribute columns to the economic and financial newspaper of
Milan, 24 ore. His successful efferts in saving the lives of many allied military
personne! during the German occupation of nerthern ltaly (1944) gained him
not only a gold watch inscribed “To Brune Leoni for Gallant Service to the
Allies, 1945,” bur also the eternal gratitude of too many persons to mention.
In Seprember, 1967, he was elecied President of The Mont Pélerin Society at
the Congress of that Society held in Vichy, France—the culmination of long
years of service ag Secretary of the Society to which he devoted a major por-
tion of his time and energies.

Bruno Leoni died wragically on the night of November 21, 1967 . . ..

A mermorial volume of some of Leoni’s warks and testimonials, OMMAGIO A BRUNO
Leont (P. Scaramozzino ed. 1969), is available, but has not been consulied in writing
this arvicle.
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The second consists of the same application to the substance
and procedures of law.

Each discipline has gone through 2 roughly comparable de-
velopment.? Early works wied to model decision making in
political and legal processes, respectively.® Eventually, neoclas-
sical concerns for efficiency emerged. Today, both disciplines
grapple with the subjectivity of preferences and costs, and with
the decentralized character of knowledge.*

What is striking to the reader who comes fresh to Leoni’s
writings is not just that he anticipated, nay, urged,® the devel-
opment of both disciplines. He also drew a straight line from
the initial interdisciplinary connections between economics and
politics and law, to the most contemporary information-related
concerns of these newly-merged disciplines. Modern social
scientists might not have followed his lead even had they been
aware of his work. Had they done so, however, today they
might be much further along in grasping the nature of, and

connections among, the previously intellectually separated do-
mains of markets, law, and politics.

Surely, some of the intervening work seems useful and at
times necessary. We can appreciate 1ts usefulness in contem-

2. Aranson, Economic Explorers on Continents without Property Righus: Economics
in Political Science and Law (1985} (paper prepared for the Annual Meeting of the
American Economic Association, New York City) (on file at the JLPP office).

8. The public choice literature is reviewed in P. ARANSON, AMERICAN GOVERNMENT:
STRATEGY AND CHOICE (19B1); A. FELDMAN, WELFARE ECONOMICS AND SociaL CHOICE
Tueory (1984); D. MUELLER, PUBLIC Cyoice (1979); P. ORDESHOOK, GaME THEORY
AND PoLiTicaL THECRY (1986); W. RIKER & P. ORDESHOOK, AN INTRODUCTION TO Posi-
Tive PoriticaL Taeory (1872). For reviews of law and economics, see C. Goerz, Law
anp Economics: CASES AND MATERIALS (1984); A. PoLingky, AN INTRODUCTION TO Law
anp Economics (1983); R. POsNER, Economic ANaLYsts oF Law (3d ed. 1986), THE
EconoMmiCs OF LEGAL RELATIONSHIPS: READINGS IN THE THEORY OF PROPERTY RIGHTS
(H. Manne ed. 1975), provides a good earty compilation of writings in this area.

4. For public choice, see McKelvey & Ordeshook, Elections with Limited Information: 4
Fulfilled Expectations Model Using Contemporansous Poll and Endorsement Data as Information
Sources, 36 J. EcoN. THEORY BH (1985); McKelvey & Ovdeshook, Information, Electoral
Equilibria, and the Democratic Ideal, 48 ]. PoL. 909 (1986). See also P. Aranson, Risk, Uncer-
tainty, and Retrospective Voting (1981} {paper prepared for the Annual Meeting of the
American Political Science Association, New York City). A much earlier and more gen-
eral discussion within the Austrian and London School of Economics framework 15

available in ]J. BUCHANAN, CosT AND CHOICE (1969), See also L.5.E. Essays ON CosT_(]-
i evant contributions in law and economics,

Buchanan & eds. :
see Epstad i Concebtion of the Common Law, 9 J. LgGar STun. 253 (1980); Rizz0,
Law Amid Flux: The Economics of Negligence and Sinel Liabthly in Tort, 9 ]. LEGAL STuUD, 291

(1980); P. Aranson, The Conlggn_gi_ Economic Planning (1986} (paper
prepared for a Liberty Fund, Inc., Conferefice on the Problems of Economic Calcula-
tion under Sccialism, New York City). Sez dlso Muris, Cost of Completion or Dimtnution 17
Vatue: The Relevance of Subjective Value, 12 ], kEGAL Stup. 379 (1983).

5. B. LEONI, supra note 1, at 27, 50-51.

\

‘Tlunmc AND THE STOGK MARKET ch. 2 (1966)
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. stpra note 1, at 128. For the principal statement of this ortho)c.lcx posi

tion, see A. BERLE & G. M
o s iy . MEans, THE MoDeRN CORPORATION AND PRIVATE PROPERTY

12, B. Lroni, supra note 1, at 146,
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These problems, and a few others as well 22
son to Leoni’s insights and contributions. His €ITors were not
errors in his day, although those who persist in making the
same mistakes merit appropriate criticism, '

This retrospective reviews Leoni’s insights and contributions

and then brings them “up to date,” by tracing out various de-

velopments since 1961. Part II recapitulates Leoni’s views on

three issues: freedom, law, and legislation. Part III then Teports
on subsequent related developments in these areas. Part IV
concludes this retrospective.

pale in compari-

II. Leownt on FreEDOM, Law, aND LecisLaTion

A,  Freedom

Bruno Leoni, like Hume,2* Hayek,?5 and other liberal theo-
rists, understands “freedom . . . as the absence of constraint
exercised by other people, including the authorities, over the
private life and business of each individual,”?6 Here, we em-
phasize five aspects of Leoni’s view of freedom: that it has a
negative (liberal) and not a positive character; that it implies
certain kinds of constraints; that negative and positive freedom
remain irreconcilable; that liberal freedom reflects unanimous
consent; and that its nature is both primary and instrumental,

Negative freedom and positive JSreedom. Freedom for Leoni is the
absence of constraint,2? or perhaps the greatest possible ab-
sence of constraint consistent with the absence of constraints
on others. It is the Golden Rule in negative form: “Do not do
unto others what you would not wish others to do unro you,” 28
This formulation differs sharply from the positive injunction to

23. See Leoni's (id. at 160-67) lengthy attack on the expert billiard-player analogy
that Milton Friedman uses to motivate the as if, metaphorical nature of microeconomic
models, See M, FRIEDMAN, Essays in Posttiy

n £ Economics 11 {(1958). Leoni’s criticism
aimed at showing that an agent’s choice set has an infinity of points (as does any seg-
ment of the real line), and therefore prediction remains impossible. While it represents
4 simple misunderstanding of the thearetical enlerprise, Leoni's criticism of Friedman
s more telling in its claim that economists cannot know what an agent is abowt to

'Scover, and therefore they ean predict only those choices that occur within a closed
System. Of course, postdiction—that is,

explanation—is another matier, for then some
of the agent’s new information has been revealed to the reseurcher.
24. D. Hume, AN ENQUIRY CONCERNING THE PRINCIPLES OF MoraLs (C. Hendel ed.

25, F,

T Havek, Law, LEGISLATION, AND LiBERTY
B

E CONSTITUTION OF Liserty (1972) (hereinaft

6. B. Leoni, supra note I, at 90,
27 1d, a 3,

28. 14, a 14,

(3 vals. 1973, 1976, 1979); F, Havex,
er CONSTITUTION OF LiserTY).
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“do unto others.” Instead, it requires merely that people do
not intrude in the choices of others. :

Freedom and constraint. Negative freedom, liberal freedom, as
our discussion of common law systems reveals,?® cannot exist
apart from some kind of constraint. But that constraint is con-
sistent with the idea of maximizing liberal freedom, the absence
of constraint, for in certain “cases . . . people have to be con-
strained if one wants to preserve the freedom of other peo-
ple.”®® That is, “the constraint that is linked inevitably to
freedom is only a negative constraint . .. imposed solely . . . to
make other people renounce constraining in their turn.””®! Le-
oni has in mind constraints on those engaged in “misproduc-

tive” work, including “beggars, blackmailers, robbers, and

thieves,”®2 but the purpose of such constraints must be to mini-

mize the constraints that such persons would impose on others.
“A free market,” for example, allows “those engaged in market

transactions [to] have some power to constrain the enemies of

a free market.”??

Negative and positive freedom irreconcilable. The idea of positive
freedom is inconsistent with that of negative freedom. “Eco-
nomic security” or “freedom from want,” for example, is not
within the compass of negative freedom, because it requires
constraints on others.** Hence, an irreconcilable conflict re-
mains between liberal freedom and socialist “freedom,” be-
cause socialist freedom creates legal obligations, and therefore
constraints on others that they would not accept ex ante.®®

Freedom and consent. An institution that maximizes freedom
must rest on consent, which Leoni believes must be unani-
mous.® Positive freedom never can obtain unanimity, because
it creates rights for some but obligations for others. But liberal
freedom, because it imposes only those obligations that people
individually agree to, reflects unanimous consent. In this sense
Leoni finds himself concurring with Rousseau®” in claiming

99, See infra at 669-72.

30. B. Leowt, supra note 1, at 3.
31, Id. aL 49.

%2, Id. at 50.

3%, Id. at 49.

84. Id. aL 4,

35. Id. at 104.

36. Id. at 138.
37. Id. See ). RoussEau, Du CONTRAT SociaL (1943).
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hAgain, such institutions mu
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derers and thieves, provided ¢
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hat they di

would . y did not know
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ered.” Just as sur
] ely, these people would not consent to partic

s

F -
scriize;fogzo;: an instrumental and primary value. Though he d
e aspects of freedom, Leoni does not sa § ]e- ae-
goal Brt]’f em_b_r aces freedom as a pr imary or inztexp iy
valu.;:d tl";r _teo;}l implies that freedom is a primary o;lllmten:)al
Dt‘mocritu; s::ha.tF‘?r example, he approvingly cites thge w:)r((::l)s t;
preferred al; poverty t_mder a democracy is as much to [;)
above bonda(;e";\;h;ilg?islf.g[?]r%hy calls proéperity as is libert;
; : : » “[Nibert
in I-Ehls ;cale of values; prosperity co);rla;sda?;r:ﬁggacy come first
re :
that efng"meallxsodmay engender tolerance. With the mstituti
of the co rfrn nder, and to protect, freedom, “all the memborls
tions, forms E?;:ZhaapPear todagree In principle that feelings ZZS
’ ns 1aVIoT, and so on . . . are perf; o “~7
zl‘fn E:mlfs.sd;l_e‘wuhout disturbing anybodl:r ;:;;lr)c’:lil‘imlsfs‘ e
of individuals who feel like behaving or acting isn(‘:héhe
se

ways.”?! And as Leonj
. €Ol quot
Pericles, quotes from the Funeral Oration of

The freedom whi ]
ich we enjoy i
aISOt v . J y n our QVern
Surveﬁ}:ur ordinary life. There, far fron';g e-xf.-rcismirelm E:XIt;nds
purveill nce over each other, we do not feel calle%:iaJea Vo
gry with our neighbor for doing what he likes lg:"(): .
. ven

to indulge in those injuri
' urtous looks whi i
offensive, although they inflict no pc‘:’]};;f;4gann0t fal 1o be

But Ii i
—_ ;;t::lrakfre.ed?m, Leon'l finds, along with tolerance. is i
e “"_;d igalnlrl rom Pericles we learn that the soldi'ers ]2;"
o of’v Jl §Ing happiness to be the fruit of freedom and f
alor, never would decline the dangers of war.”* F;::-

38. B. L,

30, 14 at7a. 70 hote 1 at63, 139,
40, 14,

41, 1d. ar 187.

42, Hd. at 78.

43, K. at 79,
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dom in its_institutional embodiments thus leads to happiness, law, as in a common law
perhaps as judged by fstandards qf material wealth. Leoni finds man law, early Continentall)r( OC;ESS- He reports that much of Ro~
evidence for “the strict connection between the free market Saxon law was of this vari tp‘!g-codlf?ed) law, as well as Anglo-
and the free law-making .procF-ss," in the observation “that the - ous, and chiefly Spontane;u)s{l ]I;aw 18 “a sort of vast, continu-
free market was at its height in the English-speaking countries and the judged w0 dis collaboration between the judges
when the common law was prz.lct:cally the only law of the land series of definite iﬁscancesﬁivér y;rhat the. people’s will is in a
relating to private life and business.”** And more to the point, spects may be compared to t}f co ]?bPl‘atlon that in many re-
“the socialistic solution of the so-called social problem” cannot pants in a free market.”5° at existing among all the partici-
upromot[.e] public welfare and elim'mat.[e], as .far as possible, Of Roman law Leon‘i writes that **
poverty, ignorance, an'd s.qpalor, for this end is not only per- juridicial relations amo S that {tJo a certain extent, it put
fectly compatible with individual freedom, but may also be con- that on which the f ng cll:lzens on a plane very similar to
sidered as complementary to it.”"*® € iree market put thej : . r
- " i l% aw, as a whole, was no less freeli"rom co;sficqmtu?:c relations, :
et itself.”5! : . ramt than the mar- v
B. Law and Other Spontaneous Orders guage, econoco_mparmg law-making to the development of lar: 5
. : . . ; mic transactions, an ; . ) ; |
The Austrian school of economics (and especially the writ- - "all of these processes 7. . are erf:;1 fa\ﬂ}ﬁ)ﬂs' Leoni notes that- _\5 ;
ings of Hayek) provides the strongest intellectual influence on collaboration of an enormouf o rlr)ne thr_'ou.gl? the voluntary ;"‘
Leoni's thought. The freedom that Leoni proposes embraces whom has a share in the process itm lf?r of individuals each of ( A moﬁj() 3
the right to engage in the widest possible variety of personal ness and ability to maintain or evg:i according to his willing-
and economic actions and choices. The result of this freedom 1s dition , ., 52 0 modify the present con-
the development of spontaneous orders in human institu- As in the market relation, 5o in law: **
t@ons-—science, fashions, taste, language, economic orgamiza- the real actors in this respe,ct 1n law: Com_mon citizens were
tion, and law.*® From there, the entire corpus of Austrian tors in the formation of the ],JU‘St as they still are the real ac-
economics becomes available as argument for the virtues of lib- economic transactions in th anguage and, at least partially, in /
eral freedom and for the proposition that any legislation or covering” what the law is ,zgouﬂtnes of the West.””5% I “dis-
government regulation that resembles central economic plan- “grammarians who e itor,'r;" gt}fls at common law are thus like /
ning must fail, with a consequent decline in the governed pop- statisticians who makl‘)3 l‘ec;z:d: gfru]e.-s of a language or . . |
ion’ a7 ) rices or .
ulation’s we.lflare. o . ‘g‘*o.ods exchanged in the market” pbe of quantities of
But Leoni is no anarchist.*® He acknowledges the occasional simple spectators of what is har cause they are merely
desirability of legislation and the virtues of judge-made, un- | “rulers of their fellow citizens ap ?enmg around them,” not
written law 3f Leoni’s arguments concerning the com- €conomy is concerned.''>* as far as the language of the /
mon law process remain central: that it is a spontaneous  : @ Freedom and the law. Leoni's insights>® i
2 . 1ghts™ into how the ¢
_ ommon

law process i i
enrgord;::ss 15 consonant with, and indeed supports freedom i
ary, not the least because he was writing nearly thres
e

process resulting in a spontaneous order that parallels the un-
n rights, and there-
decades :
es before the full flowering of law and economics First, | (,
* *

constrained market relation; that it res%m
fore protemﬁl‘fkedom; that it creates long- inty;
and that nevertheless judges sometimes g0

Law as a spontaneous order. By “law” Leoni means judge-made

49. /2. at 20-21. See Epstei
. ' . stein, § - .
Private law Tnd Commarlaalaw) upra note 4 (develaping the similarity between Roman

44. Id. at 91. - T 50. B. Lrow1, supra note 1, at 21

45, id. al 177. 51, Id. at 85. :

46, /d. at 154-55. 52, /4. at 149.

47. On the resemblance hetween regulation and central planning, see 1. KiRznNER: 53, Id. a 87-88, \
34. Id. a1 88.

supra note 17, at £19-49.

48. B. Leont, supra note 1, at 131-32, 55. Id. at 21.
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61. B. Leoni, supra note 1, at 21,
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Carrott Towing Co., 159 F.24 169 (2d Cir. 1947
algebraic terms the “‘reasonable man"
‘o avoid a finding of negligence agains

Regligence anew; he merely wrote down s preexisting elements as found in prior
cases,
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" level, the common law ma
sensual redistributions.
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~LI _S0urce of no
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an adverse noncon-
s} has occurred be-

the nature of legal conflict in “classical” c
thus. One party, the plaintiff, claims that
sensual rearrangement of rights (freedom
cause of the defendant’s act of ommission or commision. In
property law he might allege a trespass, nuisance, or faulty con-
veyance. In contract law he might argue that the defendant has
breached an agreement, the elements of which form a binding
contract. In tort law he might state that another’s actions have
damaged his person or property. '
Each claim’s central element is the defendant’s asserted fail-
ure to perform a generally (in tort law) or specifically (in con-
tract law) cognizable and previously accepted obligation, to the
plaintiff’s (nonconsenting) detriment. In other words, the de-
fendant has abridged the plaintff’s freedom. The _plaintiff,

then, asks the court to restore that freedom witM@priate
remedy.

I§ no sense in this description that the
te”law that will apply to all parties in the
future, in similar ¢ir umstances, That “creation” might seem to
accompany the judge’s decision. But that was not the judge’s
intent.*® He merely sought to “discover” what the parties’
rights and obligations had been, to confirm their leg R

itinatee
pectations. Judges ma cngage in folly,% but thej -'m
P —

sion  remains solely to discover preexisting rip and
obligations.

Usages, tacit rules, the implications of cony
criteria relating to the suitable solutions
problems also with reference 1o possibl
opinions of people at any given time z
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¢ changes in the
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). Judge Learned Hand “defined” in
standard that a potential lortfeasor must follow
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64. Ser infra at 67374,
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. background of those opinions—all these are yet to be discov-
difficult,

ered. One may well say that this is an undeniably
sometimes panful, and very often long process. It always
was. According to the experience of our ancestors, the usual

way of me_g[iwfs_d_ﬁigllty ... not only in Anglo-Saxon
countries but everywhere in the West, was to entrust the
process‘Mned persons like lawyers or judges.®®
This search for pre-existing expectations of rights and obli-

gations takes place against the vast background of previously
discovered law (precedent) and a specific, limited dispute.
Grand social or economic theory has no place in this search. It

is not the judge’s object of inquiry. As Leoni cites Sir Matthew
Hale, “It is a reason for me to preferre a law by which a
kingdome hath been happily governed four or five hundred
years than to adventure the happiness and peace of a kingdome
upon some new theory of my own.”% Indeed, Neratius pros-
cribes the search for such a theory itself: “‘Rationes eorum quae
constituuntur inquiri non oportet, alioquin multa gquae certa sunt
subvertuntur.”%

We close the circle by observing that if there be no law but
common law, then that law applies to all people equally, and
judges discover it behind 2 veil of ignorance.®® There can be no
special pleaders for the creation of special rights and obliga-
tions beyond those that already exist in law or remain to be
discovered as (unanimously) preferred, ex ante, in the practices
and expectations of the people.®® Hence, the obligation that
one person’s “freedom from want” would impose on another
would find no hearing at common law,”® just as similar claims
for special, previously unrecognized rights would fall on deaf

71 For such demands find no place in a consensual order.
Certatnty and law. Leoni understands that freedom, and there-
fore prosperity, requires an irreducible core of institutional
certainty.”? The common law provides for certainty in the same

manner that it undergirds freedom. Its goal is to express a par-
mited aspect of the preexisting consensual order. Le-
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ticular, ki

65. B. LEoNI, supra note 1, at 20.

66. Id. at 94.
67. Leoni’s translation: “[W]e must avoid making inquiry abo
institutions, lest their certainty be lost and they be overthrown.” id.

68. Id. aL 63.

69. fd. at 137.
70. Id.

71. Id. at 106.
79, Id. at 97.
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C. Legislation
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15 more ,th““ an t as there is much more than an anatogy Yot
fawyers Lo, Jut d legislation.”®® For everything that the ma ic
and le, . conomi
planned gmm::fly the cffnmon law represent, cen'ttl“:lsl ;-[ NG
& s . »
anming and legislation represent their P th respect to
plann'mg Bruno Leoni’s analysis of legl_slatlon w \egislation
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g'r\(f)i(r:.lual initiative and freedom.” ) Fegas & it reaches a limit
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society seems a
that contemporary
86 . . : “a re-
beyond.’ der, in which law is
‘e eous\ATaer, 1 W
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ente : ibe re
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frve o< l,w a1l individual chéices adjust t
common law,

81. id. ax 186,
82. Id. at 72-75, 97-1!_33: i)
88, Id. at 22 {emphasis in original).
84. Id. at 5.
85, Id. at 6.

Lat 9. o .
gg fi :l 11 {emphasis in original).
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another and no individual choice is ever overruled.”88 Byt be.
cause -of legislation’s widening domain, “the area in which
spontanequs individual adjustments have been deemed neces-
sary or suitable has been far more severely circumscribed’’8°
than is compatible with liberal freedom. Legislation saps the
social order of spontaneity. As Matthew Hale argues:

[Tlhey that please themselves with a persuasion that they
can with as much evidence and congruitie make out an un-
erring system of laws and politiques [that is, we would say,
written constitutions and legislation] equally applicable to all
states [i.e., conditions] as Euclide demonstrates his concly-
sions, deceive themselves with notions which prove ineffec-
tual when they come to particular application.®°

'Zd Legislation, central planning, and economic calculation. Leoni dis-
cerns that early writers understood the tradition of liberal free.
dom, spontaneous order, and Judge-“discovered” law, as well
as the legislative threat to these institutions. This threat is se-
vere, because legislation itself, written law, suffers from the so-
cialist-calculation problem: legislators cannot collect the
r‘m[ma any reasonable assumptions about
its distribution, fragmentary nature, and often undiscovered
importance. This problem grows directly from the decentral-
ized, fragmentary character of knowledge.® As Cicero para-

phrased Cato, “there never was - - . a man so clever as to

foresee everything and . . . even if we could concentrate alj
brains into . . . one man, (he could not] . . . provide for every-
thing at one time without having the experience that comes
from practice through a long period of history.”92

Leoni recognizes that legislation shares in the inability of
central economic planning to solve the economic-calculation

Problem. “f4] legal system centered on legislation resembles .. g cen- {\tf -

tralized economy in which all the relevant decisions are made by a hand-

Jul of direct, ose knowledge of ¢ duation is fatally limited
and whose wespect, if any, for the people’s wishes is subject to that
limitation, 9% -
The legislative process thus suppresses the spontaneous or-
88, fd. ar 132.
89. 14,
" 90. I at 98 (Leoni's words in brackets) (emphasis added), )
- See ]. BUCHANAN, supra note 4, Hayek, The Lse of Knowledge in Society, 35 Am. Econ,
Rev. 519 (1945); I. KIRZNERﬂmﬂmmIW, AND Prorrr (1979).

- B. Leon, supra note 17 at 89,
- Id. ar 21.99 (emphasis in original),

93
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dérwr‘: private choice. Politics is not devoid of a spontaneous
order growing out of the actions of those so engaged.® But the
political process creates positive rights and obligations that dis-
tort and restrain the spontaneous orders of market and com-
mon law that otherwise would emerge.

In particular, “‘the more numerous the people are whom
[legislators} . . . trly] to ‘represent,’. .. and the more numerous
the matters in which one tries to represent them, the less the
word ‘representation’ has a meaning referable to the actual will
of actual people other than that of the persons named as their
‘representatives.’ ?° No real contract emerges between repre-
sentatives and citizens, as '‘a consequence of the very extension
of representation to as many individuals as possible in a polit-
ical community.”?®

The voter himself has no way to connect his vote to public-
policy outcomes.?” And “the issues at stake . . . aré 100 marny
and too complicated and . . . very many of them are actually
unknown both to the representatives and the people repre-
sented . . . . [N]o instructions could be given in most cases.’®
Representatives cast their legislative votes under the same dis-
advantage, “‘since they vote without knowing the results of
their vote until the group decision has been made.”®®

Majority rule also contributes to the legislature’s inability to
reflect citizens’ preferences, even if all of these information
problems were 1o disappear. In the limit, says Leoni, quoting
John Stuart Mill, the preferences of one-half of the population
remain ignored as a consequence of the general election. The
preferences of the remaining one-half are cleft twain as a
consequence of majority rule in the legislature.'®® Hence, legis-
lation mirrors at best “‘the contingent views and interests of a
handful of people ([one-half] the legislators), whoever they
may be, . . . [as] a remedy for all concerned.”’1®! Or worse, It

““always reflects the will of 2 contingent majority within a com-

64. See F. Havek, THE RoaD TO SERFDOM (1944). Ser alse Riker, The Hevesthetics of
Constitution-Making: The Presidency in 1787, with Comments on Determinism and Rational
Choice, 78 Am. PoL, ScI. REv. 1 {1984).

95. B. Leoni, supra note 1, at 18,

96. Jd. at 123,

97. ¢f id. at 110.

98, Id. at 124.

a9, Id, at 112.

100. Cf id. at 125.

101, Id. at 5.

@ Rent-seeking. Because of irs m

No. 3] B 3
runo Leoni in Retrospect 677

mittee of legislators . , , 102

Legislativ ;
€ undexgainty, in t
authorities to » 1N turn, makes it “impossi
and the rea] make any calculation rf:gardingpthSSIble for the
ties can nev F’g@ent:almes of the citizens,” and “[en:‘eal needs
€r be certain that wh ) tthe authori.
ple would li what they do is
are [not]db]el:;e them todo. . .  mos le’erefmn:cf«l:?luy what peo-
ual ‘needs’ tﬁr qual.lﬁed to discover and even ;o saf‘ afut-h orines
might mot w at private citizens would not be blls y individ-
In 2 pase ant to satisfy if they were free to Chozs e or even
2ge - e.
public-choiCegth;(l::; izgs ‘unmistakable reflection in modern
. . ’ N1 ties toget . !
ocratic legislatures and other Sociga | gf(l)”_the incapacity of dern-
-choi

veal citizens’ s with th
- : cnani
preferences for public goods, with the tshrzs el
, oretical

To cont
end that legislation i
Y slation is ** "
means fail to “discover” the Onecessary e ever other

(:erIIEd Would Oll]y be a]"}[ll T W y 0' v i! h O on o
1

il, this is no reason to infer

-duClIl IC 1oy mpnes ]l t t]l S 15 00 altern |lv Q
.

g g‘slal N1 pl tha 1 a g d l (+

a et

the lack of a “social opinion™; in the |
; e lacter case, introducing

legislation i :

implies that the legi

the oth 1 o € eglslators kno .
erwise undiscéverable “social oPin:gr}:?"lvOgo discover

most vaters et s OF a_]c’)r.ltarian character, along with
and. the patnd m )fi }figxslators ignorance about ;nan % ue
s of those wh 1 iti 2 might
2 . om i
ect, pomle e e i Y therr political actions might

Suc benefie from HEeaAl rests in particular issues can
under coni Hf po 1.t1c_al process that they cannot ure
10 52y, g ma?k L:n;r;nmlty and perfect information S:r;-;l:lr}?
‘ , ] et. That is, legislati i epres
Sion of the particular will of ¢ o iy ins the e who

(are] lucky enough to o aertain individuals and groups who

on herch _ contingent majori i
side at a given moment."m"'gThe pgl?:?cg] o Bstators
process thus

p
’

102, 7d. a 6.
108. 14, ac 90.
104, 14, ac 171,
105, 14, 2 16,
106. 1. ay 11,




678 Harvard Journal of Law & Public Policy  [Vol. 11

and representatives to supply, rents through legislation."®’
Legislation thereby expresses the preferences ot%:y;smdd_n-
/f;y? %which are “‘ready to defend th of the legisla-
tive process 108" Bt because most citizens ' remain
unconsulted and unconsenting in this process, the result is “a
otential legal war ¢ inst all, carried on by way of legisla-
ﬂtjion and representation.”*?° As nge ajorities
pursue positive rights,''® an implic
in the political process, since “{elveryone proba
gain from a system in which his decisions would not be inter-
fered with by the decisions of other people than he has to lose
.. . [if) he could not interfere in turn with other people’s

111l

decisions.

Consequently, a multi licit
lords, one for tenants, one for employers, one for employees,

etc.,” which destroys the consensual basis of *equality before
the law.”'2 The manipulation of the money supply also be-
comes a means for establishing the positive freedom of special
classes of persons, namely debtors.!'® Even the formerly spon-
taneous order of language becomes politicized, as various
groups seek its debasement, to assert their positive claims on
others.''*

Leoni is uncommonly modern in his appreciation of the
mechanisms of political rent-seeking. For example, he refers to

es, “one for land-

of a good or service greater than that

107. A “rent” is a payment ta the supplier
tence. For a fuller discussion of rent-

required to bring the good or service into exis
seeking, see infra at 70%-05,

108. B. LEONI, supra note 1, at 14

109, id. a1 20 {emphasis in original).

110. /4. ar 136.

111, Jd. au 167,

112, /d. at 69, This multiplicity of laws
today. This practice is ancient, however,
rectly. its common law forms might even be welfare-regarding. For examp
ferentiation would occur between common
agriculwral and residential leases when resi
leases on plots of agricultural land. Particular rules—for instance,
tion of damage, if a tenant breaches a lease agreement the landlord has a
gate damages by trying to find another tenant—might be appropriate for residences:
but not for agricultural plots. This is because, there could be no mitigation if planting
season passed, or if the landlord expected to receive payment in 2 share of the crops
See Rabin, The Revalution in Landlord-Tenant Law: Causes and Consequences, 69 ConHELL_L
Rev. 517 (1984). This example suggests that common law particularized to spec
activities might reflect appropriate concerns, and is not merely the resu
seeking.

113, B. Lrowy, supre note L, at 144.
114. /d. at 88.
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and Leoni may not have interpreted it cor
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alhohcs, “\‘hlle all Capﬂalm[s arc hm.estams, then these

it, See W, KORNHAUSER, T
. » THE PoLrmic
OFPOS:HACY i PLURAL SocCIETIES (1977); 8. Lris?z; hl?ss y
VERNM(E:S (1960); E. SCHATTSCHNEIDER, vERNa
NT. : ;

Yoy ng:ul’r::cﬁss. PoLITIGAL INTERESTS AND PUBLIC OFINION {1951)
ng o, - “-, irra note 1, ac 11-12, 140, )
N9, 14 4 12,

ocuﬁ.- {1959); A. LypHarT,
CAL Man: THE Socrar B .
PArty GovERNMENRT (1842); D, TRUB:AN’ ?I?::
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ral freedom from constraint. They can buy his
goods or not, as they see fit.!2° If the supplier fails, he has no
recourse and expected none within the liberal freedom of mar-
ket and common law. But legislation differs, “‘because the very
attempt to introduce ‘freedom from want’ has to be made . . .
through legislation and therefore through decisions on the ba-
sis of majority rule,”'?! not unanimous consent.
Legislation also imposes uniformity, perhaps in prices or in
enforced consumption.'22 And “group decisions imply proce-
dures like majority rule which are not compatible with individ-
ual freedom of choice of the type that any individual buyer or
seller in the market enjoys as well as in any other choice he
makes in his private Life.”?® Paradoxically, then, the enforced
consumption'2* produced by “(llegislation may have and actu-
ally has in many cases today a negative effect on the very effi-
cacy of the rules and on the homogeneity of the feelings and
convictions already prevailing in a given society.”'?* That is,
“legislation may . . . deliberately or accidentally disrupt homo-
geneity by destroying established rules and by nullifying ex-
isting conventions and agreements that have hitherta been
voluntarily accepted . . . "%
For Leoni, “majority will is not the “eommon will,”"'?? “the
people’ are not the individual, and individual freedom is not

128 Therefore, because of legislation’s “viclent em-
»129 35 Leoni quotes Pol-

ple have a libe

democracy.
pirical operation on the body politic,
lock, its use should be limited.

{Wle should . . . reject the resort to legislation whenever it 1s
used merely as a mmmﬁ order to treal them
as losers in the field. . . . [Wle should reject the legislative pro-
cess whenever it is possible for the individuals involved to attain their
objectives without depending upon the decision of a group and without
actually constraining any other people to do what they would never do
withou! constraint, [And] . . . whenever [there exists) any doubt
... about the advisability of the legislative process as compared with

120, Id. aL 54-55.

121. 1d. a 105

122. /d. at 121,

123, {d.av 124,

124. I a1 13.

125. Id. at 17 (emphasis in criginal).
126. Id. (emphasis added).

127. Id. at 138.

128. 4. at 103,

129. Id. at 56.
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180. 1d at 13-14 {emphasis in original).
131. See supra at 672-73,
182. The continental
. codes even today h i
e nl ay have v ike, j
- L.uTTp?: E:;lg:gM;S‘é: Aranson, Economic Eﬁqucg:j ;Erg;;:z?;o" :fag -‘hkC‘}JUdgc-
Ara 1 7
von Schalonbnn o 1986).1.“ EcoNOoMICS oF LEGAL REGULATION 51 (G.gl:?glfiwg’
133. B. Leoni, suprz note |, at 8. |
134, 14
135, /d. at 11-19,
136. 1d. at 76 (e is i i
. mphasis in origi
187, 14, at 17, b
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' . nges
£ production processes,'*® or the foregoing of such exchang
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: _as asngle o
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1 { enactments on the part of legislative bodies acc

ig' SETIES O
. 145

to majority rule.

8. See Klein Cl awford & A!Chlall, Vertical integm!!aﬂ, APﬂ?Oﬁ’nﬂbk Rents, and the Com
13 v

8).

petitive Contracting Process, 21 J.L. &811‘:C0N. 297 (1978)

139. B. LEONI, supra note 1, at B1.

140. fd. at 10 {emphasis in original).

141. id.

142, 72 au 145.

148, Id. av 148.

* dl * a o=
::45 !Id. {emphasis in original).

(A. Ryan ed. 1979).
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'We do not know when
More than likely it was the
haps reni-seeking was the n
and the restricted informati
that accompany legislative
does matter is the present
sults of the legislative proc
the common law.

rent-seeking entered the ‘picture,
re from the beginning.!*6 Or, per-
atural consequence of majority rule
on and partial preference revelation
processes.'*? It matters not. What
substitution of the constraining re-
ess for the liberal consequences of

III. REecent DEeVELOPMENTS

This review of Freedom and the
cataloging of some “mistakes”
takes Bruno Leoni’s writing on it
erences to subsequent contributi

review accomodates a recountin
which we now rurn.

Law, except for a brief initial
and an occasional footnote,
§ own terms. While prior ref-
ons are few, the form of thijs
g of later works, a matter to

A.  Freedom

Many problems and misunderstandings
social scientists remain unprepared to re
and leave the subject to the philosophers.
Phy nor any particular social science alo

dom’s full meaning and importance. Indeed, we require an

analysis of freedom that combines both economics and philaso-
phy, which analysis Leoni begins to sketch out.

Liberal freedom versus positive Jfreedom. That economists and
other social scientists commonly leave the study of freedom to

‘the philosophers seems apparent in the recent proliferation of
“‘great works” of political philosophy such as: Rawls’s 4 Theory
of Justice,"*® Nozick’s Anarchy, State, and Utopia,**® and 3 spate of
writings by Marxists!>® and legal philosophers.'*! But with the
exception of the Austrians'5? and of James M. Buchanan’si%?

result because most
ason about freedom
But neither philoso-
ne can capture free-

146. Claims persist in legal history that the early common law treatise writers were
less than disinterested in the Particular substance of their compilations,

147, Ser supra ai 675-79.

148, . RawLs, A Tueony OF JusTICE (1971).

149, R. Nozick, ANARCHY, STATE, AND Uroria (1974).

150, See, e.g., Cohen, Capitatism, Freedom, and the Froletariat, in THE IpEA oF FREEDOM §

I51. For an excellent review, see Terrell

» Liberty: The Concapt and its Constitutional Con-
txl, 1 NoTre DAME J.L. Evrics & Pus. Pov’

¥ 545 (1985).
152, See, 2.g, F. Havex, supra note 25; CoNsTITUTION OF LIBERTY, supra note 25,
i53. J. BucHanaN, THE LiviTs or LiserTy: BETwEEN ANARCHY AND UTop1a (1975).
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constant and faithful attention to freedom, there are few writ-
ings on freedom itself by non-Marxist economists.

The philosophers have dominated the field in a manner that
recapitulates Leoni’s'®* (and Hayek’s!®®) reflections on the dis-
tinction between negative and positive freedom. On one side
we find arrayed philosophers such as Nozick, who views prop-
erty as the embodiment of freedom.}?® On the other we find
political philosophers such as Christian Bay'®” and G. A. Co-
hen,'*® who deem the positive freedom of Marxism to be logi-
cally compelling but the negative freedom of classical
liberalism to be empirically empty.

Fconomists do write about freedom, and their work in this
area is of great importance. But it lacks a concern for, not to say
rejects, “doctrinaire” appeals to distinctly philosophical con-
siderations. For example, economists might identify price con-
trols or regulatory barriers to entry as reductions in (liberal)
freedom. These policies then stand as proximate causes of re-
ductions in human welfare. Economists have gone far in argu-
ing the case for freedom with just such demonstrations.

But these examples do not build a compelling theory of free-
dom or iis absence. Instead, they compile evidence about the
effects of freedom or its absence. Without a theory of freedom,
however, one cannot distinguish between freedom’s presence
and its effects. Indeed, economists sometimes call the effects by
the name “freedom.” And this confusion has been disabling for
both theory and practice. -

Stigler exemplifies this confusion by rejecting the Hayek-Le-
oni claimed difference between liberal and positive freedom.'”
He “share[s] Hayek's opposition to a host of modern public

policies.”!% But he claims that they cannot be attacked on 3
grounds that rely on this difterence, which he regards as merely ;
“moral,” and therefore beyond the economist’s compass. In- #

——————

154. See supra at 665-66.
155. CONSTITUTION OF LiBERTY, supra note 25, at 12,
156. R. Nozick, supra note 149. 1 here rely on John Gray's assessment of wha

Nozick means to say. See Gray, Marxian Freedom, Individual Liberty, and the End of Al 4

tion, 8 Soc. PuiL. & PoL'y 160 (1986).
157. C. Bay, THE STRUCTURE oF FREEDOM {1965).
158. Cohen, supra note 150,

159. Stigler, Wealth, and Possibly Liberty, 7 J. LECAL Stup. 2138 (1978). Stigler's arg

ment appears in a more general and less combative form in Moore, An Economic Ana
of the Concept of Freedom, in H. Manne, supra note 3, at 108,
160. Stigler, supra note 159, at 217,

pects of influencing a rational society are ne
::;:,r;lbzll"isc’uuht:es), then the source of influe
s ;)n 1es—and knowledge of economic la
-vance to that influence.”!%¢ Theref
Policies cannot be effective 4 on
Surely that of efficiency offer.

. 161, Jd. at 216,
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“If a policy is de-
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the society,” and
shown, the pros-
gligible,"16% By,
k to maximize jts
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:63. I ar 215-16.
64. 1. ar 216.17.
165, 14, a 217
166. 14, '
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67. 1a. {emphasis in original).
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i ivalence between 1ibe1:a1 and
Stfa:“}ts' Whm}; ?;g‘;::ni?;sa?u?guionsistent with, an’d‘ mdgeﬁ
D ontics o I:) c,ontemporary Marxist argurr}ent.of alienatio :
g o ihe market relation.'®® Alienation in Marxist 1:5
rmultmg'fmmiews people—both workers and capxtahst;-——rs,
e ont ‘1’ ver their lives and choices l?ecause of ot ;: -
lOSng Confll‘.ﬁeyocannot plan, they cannot achu;:lve self-actuahiza
sions. ] e s
geo(;: and their actions hold no mea_mng, for ¢ o dentity be-
I F difficult to discern where Stigler’s asser’ e o
en m: ket- and collectivity-imposed constraints di o
this interp e:;tion But there is more here than the unperia
tl}ls oot th.';lt Stigler’s thought mirrors contel?]pﬁa r:Z
sive (.)bjecuonht That “something” is Stigler’s (and the anx
Mal:JClSt th‘Ogg_ .oring of the rest of the Austrian ar'gurqer; - ;ian
lsmll) ;;ugtfgh:rg?: specific rejection of recent contributio
we
pu:tl'mizrtlc';r::e;\r:t‘ restrictions on both libe;z?lhar:]?efeobs;t::
i in of choice, whic '
fﬂ?efiom maylrgdgﬁet};i)sggzl:e;tion also can occur, In th;:
e consin itn;s may increase wealth.) And a rgductlon &
Sotllihc‘rz)r::as;r?educe (undifferentiated) fre;dom pllr;olstz l‘;:rilll‘:l}l] So
we ivalent. But su ,
we?llts}; e frcedor::::gcs ;nert?g?ll:r freedoms to the categg{y nc:sf
oo t,]? at w?"canitive » Some difficult assignment pro e ns
‘:'l%beral " %ost we ignore them, because Stlg_ler s argume]d
fmght I;r::“ilt. isl\ljust that the distinction, even if clear, wou
15 No ;
mak? Il10 dlﬂﬁign::g.ue that sometimes there is a halp}p:ylio;ﬁ?};
e ’gr t‘:\’fzen a liberal freedom and m'creas_ed wealt ‘;hcy o
Coes St ler and the Austrians do not dlffe_r n thenj]la1 licy pry
oromet Sug'lfir ositive freedom might cou‘!cxde with :;g
oal 0 stl , asfc.‘l wealth. At this point the issue is joine 1. -
e sstris argument, reflecting the econorr‘uc—calcu aacts
o AU_Stl”ll-';mt St;g ler cannot know that any policy thalt' encer-
D it lts' v[eeiiom ;gndeed will increase wealth. The po 1§ycom-
?ali)g;“:v‘;ﬁ srubvert the spontaneous orders of market an

ized use of
law, and there will be far less economize
mon ,

ll]ii}] mation :; g O i ]ldo an
i i d t.ha[ econ misis ca )

i 1 . {1 185' thus haS Cla‘me -

lmp()SSlb - v V I Ollcj

168. Ser Gray, supra note 156, at 163-64.
169. See supra at 665-66.

‘ Court’s Judicial a
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“maximizes” wealth in strict neoclassical and static terms,
can be no claim for a more nearly global, dynamic wealth
imization growing out of invention
expansion of liberal freedom
designed solely to increase w
even positive freedom.'70

The immediate attractiveness of public policies based on
(wealth-maximizing) calculations alone threatens the broader
“institutional efficiency”!”' derived from the spontaneous or-
ders of market and common law. Stigler thus ignores the func-
tion of rules that undergird liberal freedom. As Hayek notes:

The preservation of a free syst

em is so difficult precisely be-
cause it requires a constant rejection of measures which ap-

pear to be required to secure Particular results, on no
stronger grounds than that they conflict with a general rule,
and frequently without our knowing what will be the costs of
not observing the rule in the particular instance. A successful
defence of freedom must therefore be dogmatic and make
o concessions to expediency, even where it is not possible
to show that besides the known beneficial effects, some par-
ticular harmful result would also follow from its infringe.-
mem. Freedom will prevail only if it is accepted as a general

principle whose application to particular instances requires
no justification . , . 172

and entrepreneurship. An
may increase wealth. But policies
ealth may not increase liberal or

Stigler’s argument, of course, is much simpler to dismiss.
Suppose that both hjg_‘budget and relative prices, on the one
hand, and a government rationing scheme, on the other, would
lead the consumer to purchase exactly the same amounts of
gasoline. Negative freedom, though, concerns the night to
change. So now suppose that the Consumer discovers a new op-
portunity requiring considerably greater travel by automobile.
A market relation allows the consumer to react to his now
greater marginal valuation of travel by increasing his gasoline
use. The government-imposed rationing system does not.

ple, a 1982 Supreme Court case overturned the California Supreme
pplication of statutory language that nullified due-on-sale clauses in
home-mortgage contracts. See Fidelity Fed. Sav. & Loan Ass’n v. de la Cuesta, 458 U.S.
141 {1982). Present martgagors might benefit from the nullification, but future mart-
Bagors, their right to alienate this provision thereby

Thus, awempts (o aid a dass ofi i

17G. For exam

siioral gains, see Tullock, The
Transitional Gains Tra . 6 BrLL J. Econ. 671 {1975).
¥71. The term derives from Rizzo, supra note 4.
172, F. Havex, suprg note 25, at 61.
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177. Id. at 130,
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presses elsewhere.!” Many of his writings develop a “black-
box” model of the political process, characterizing politics as a
kind of market, in which people maximize wealth. The model
does contribute to an understanding of the political process,
and I have used it in arguing that constitutional sea changes,
such as the American reapportionment revolution, have few
Public-policy consequences.'®° A kind of “constitutional Coase
theorem’ thus emerges, in which the only consequences of
changes in rules are wealth effects, provided that transaction
costs are low under alternative rules.

But this model proves too much. The structure of rules and
rights does matter.!$! The majority-rule relation is not a mar.
ket relation, even under conditions of perfect information and
low transaction costs. For example, Ordeshook and I have con-
structed a model of an n-person legislature, in which majority
rule leads to unstable (disequilibrium) redistributions toward
the (equally unstable) majority coalition, through the use of
cost-benefit inefficient programs, even under conditions of
Z€TOo transaction costs, perfect information, and a market for
votes.'® Such redistributions rest on assertions of positive
freedom, and not on the liberal freedom of the (unanimous)
market relation. But the model applied to the market rule—
unanimity-—shows neoclassjcal efficiency,

Such models reveal a vast difference between individual ra-
tionality and “social,--;rationality," even within a neoclassical
structure, Individual rationality under majority rule can and
does lead to “social irrationality,”*®® meaning at least incoher-
ence (instransitivity) and probably Pareto-inferior policies. Ad-
ding imperfect informarion and high transaction costs to the

179. Ser, a.g., Stigler, Economic Competition and Political Competition, 13 Pue. Crowce 01
(1972); Stigler, The Theory of Economic Regulation, 2 BeLL]. Econ. & Mowmr. Sci, § (1971).

DELICATE Barance, Essays 1y HoNor oF Wictiam H. Riker 133 (P. Ordeshook & K.
Shepsle eds. 1982}, Se. Riker, Democracy and Representation: A Reconciliation of Ball v.
James and Reynolds v. Sims, | Sup. Cr. Econ. Rev, 39 (1982).

181. See McKelvey & Ordeshook, An Experimental Study of the Effects of Procedural Rules
on Committes Behavior, 46 . Por. 182 (1984); Shepsle & Weingast, When Do Rulss of Proce-
dure Matter?, 46 J. PoL, 206 (1984). The correlative law-and-economics contributions
are Coase, The Prablem of Soctal Cost, 3]. L. & Econ. 1 (1960}, and Demsetz, When Does
the Rule of Linbility Matter?, | J. LecaL Stup. 13 (1979).

182, The results are reported in Aranson & Ordeshook, The Political Bases of Pub-
lic-Sector Growth in a Represcntative Democracy {1978) (paper prepared for the An-
Mual Meeting of the American Political Science Assaciation, New York City) {on file at
the JLPP office). See also Aranson and Qrdeshook, supra note 16, a1 131-37,

185, See references cited supra notes 6-10.
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model then recaptures the essence of Leoni’s argument about
legislation, his application of the economic-calculation prob-
lem, with its implications for the distinction between liberal

and positive freedom.'®*

Liberal freedom, positive freedom, and constitutional choice. A sec-
ond body of literature se€ms more difficult to counter, because
it claims that people might opt for positive freedom (and obli-
gation) under a market-like, unanimous-decision rule, one
designed to set the terms of a constitution.'®

The constitutional claim for positive freedom follows these

lines. First, suppose that at the Jevel of constitutional choice,
only unanimous consent can express or be compatible with lib-
eral freedom.'®® Second, assume that a veil of ignorance‘” de-
prives constitution choosers of information about their post-
constitutional positions. Third, suppose that the choosers
unanimously decide to adopt a constitution providing for
either any kind of wealth redistribution or particular kinds of
wealth redistributions (for example, following an insurance
principle!®®) in subsequent decisions by a majority-rule institu-
tion. That is, they constitutionally and unanimously recognize
the legitimacy of legislative enactments of positive freedoms.
Are these people then less free?

I cannot satisfactorily answer this question. Nor am I certain
that others can do so. A response to the first possibility——unani-
mously consenting to any kind of majority-preferred wealth re-
distribution—must rely on a prior theory of whether freedom
always should be inalienable. The Declaration of Independence
declares “liberty” to be so, as it does “life’” and the “pursuit of

' This, then, is an issue that is too lengthy and too

happiness.’
he subject of extensive

complex to pursue here, although it 1s t
legal commentary.'5?

184. See supre a1 67571
185. 1 have in mind Rawls’s second principle of justice. See J. RawtLs, supra note 148.
186. See, e.g., J. BUCHANAN & G. TuLLock, THE CALCULUS OF ConseNT: LoGicAL
FounDaTIONS OF CONSTITUTIONAL Democracy ch. 7 (1962); J. BUCHANAN, supra note
153.
187. See J. Buckanan & G. TULLOCK, supra aote 186; ]. RawLs, supra niote 148
188, See, e.g., E. BROWNING 8 J. BrowninG, PUBLIC FINANCE AND THE PRICE SYSTEM

296-27 (2d ed. 1983). ) -

189. See, &.g., Calabresi & Melamed, Property Rules, Lighility Rules, and Inalienability: One
View of the Cathedral, 85 Harv. L Rev. 1089 (1972). An excellent recent treatment 1%
available in Rose-Ackerman, Inalienability and the Theory of Property Rights, 85 CoLuM L.
Rev. 931 (1985). See also Haddoc 5T, supra note 170; HO ; al Foundation
for Exchange, 14 J. LEGAL STUD. 321 (1985); Radin, Market

-Inalienability, 100 Harv. L /4

No. 3
] Bruno Leoni in Retrospect 691

The second e

. possibility—unanim

ority-pr manmmously consentin

.;) ﬁnz:,i I];)l eferred wealth redistributions based on E;]S?Y. to ma-

principle—remains subject to s . . nsurance

f private- ome clarification. For

a 20nstitj§§tor agents can make a market in insu::a(l)lc:xa}[:lple’

And if the crcl)nl::.'(t)h:bn pl]llbhc-sector 2gents from do’i:gorég

itution allows publi )
that work i~ 'Ows public-sector insur.
crowth in pesson on liberal freedom, with a concoms
. r 0

right, that tggssl;g;lig::?oml ?gd obligation? Is Stiglelfn :;;::
) egail i .

makes no difference? -gal idenuty may be a difference that

Decidin istri
oecidin E] Sthl;ist tt:ets};?e redxstltlbutions promote positive free-
freedom. But supoonr: l:]uesmm of the alienability of liberal
create positive frgadc?ms a;)gl:ssi);e@lsm'fmﬁons o s oy
Thate posit . r nquiry end? | thi
The (l]s e ::) t(}il:‘rilelbeco:;]es }vhether any majority-rule rllci(gil.:.;)at:
mthIy e to dey op the k'mds of programs that the unani
the ok eooen b:s(tjltunﬂr;omtended. Leoni would argue tha;
would reemmmot be (;ne: -Inst_ea.d, the resulting legislation
ooy resemble r egxslauorli in 1ts more general redistrib

\ am, and rent-seeking aspects. Legislators, vo?erl:

interest groups, and b
: ' urea
parts, . ucrats, after all, are not rational by

Can further constitutjonal

> provisions : .
do what the constitution wri constrain legislators to

. ters intended?
such provisions, as we shall find,%! have'o{f;;:::btlgy tn o FQ;
ut a wea

defense agains L2

t the very kinds of actj
complat 192 ot actions that Leoni :
tors I;nigrl:to \f;o kl;erhaps other forms of constraints ?)rrladl: tbfi.rs
| Tk better, but this possibility seems unlikelygizsa-

Rev. 1849 (1987). F .
- For a discussion of alienability i
son, Caleulys and C ; ahenability in constituti
190. Ser suﬁr?; atag;f:_‘é;'_l fEMOCMcv AND PubLic Cuolicur: lgga(grlglumfm, sce Aran.
191, See infra at 706.00. ranson, supra note 189, - Rowley ed. 1987),

192. Sec, e.g., Arans
. . &4, on, Procedural and i 1715
;::!‘:;JA:;E_CAI:_]. ;1::5 (1987); Amnsonﬁ juig;?;::io?mmumm
w, 4 Cato J. 71 ; i
31U, G L Rev, 703 lopd). 0 esiein. Toua
3. Aranson, Public Deficits in No

{ Protection of E, e L
of the Political BrancheJ{P;Z;:: 1;::;;?;

rd a Revitilization of the Contract Clayse
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B. Law

Current literature in law and ecgnomics, espect;ally [::?vefn
on law, often recapitulates the dg ate ctweer
SP}‘-‘Ct - COH;Im Austrians. There is another view in this de ate,
b cren wi hedistinctly ideological roots in claims for posm}v;e
h_OWCV"—'l”, obligati of the sort referred to 'earller under the
b . Ot‘)‘hgauon?{:d es.”'¢ The three views of the legal
cme{:geosls-y t(l)lfen e:::lntta{(e glree explanatory or p::;d;cuvee fgz?olf_;
" conimj law (will) decide cases
~—judges at common |
théxln ::(g)r:jdir{; t% precedent a::1d .commgnti::«tv O%rg::::::i 1:);
legal reasoning and “‘discovery,’ with th{ij in o
;lg liberal freedom of the parties to the ispute; e cases
the li 195__judges at common law {will) decide ases
%- P(l)lsnerwith ghe intent of increasing the wealth of societ 1}1,3
" e“;) 196 4nd Dworkin'®’—judges at common law (‘ﬁl .
de?:-idevglis tbefore them with the intent of incorporating their
P ldel?logleso;?tti?r:a;}ms has an associated normativgl
fi Eac}linofvl:ic?ethi words “‘ought to” substit2ute fgrgshfe;vpc;rc
orm, ‘ e s :
“,will-” s t;‘:: Z I(l)(:“rt?t}a;:; gong’a:ct like: legisla.tors, e‘;{n
e JUdit‘S f‘;:‘;t (operating under 2 or 2) mlght cla131 t(;, oi
‘cfpsttlt':llz:e[d’? delegates, while the second (operatng under
in
’ t necessarily do so. o .
’ )V\c’li‘:hrilr? the law and economic§ commumfy tc:jd;y, :l;e (?;lllagse
i those who take positions ! or 1" and 2 or 2°. ose
:;}?c:: [;iee:t position 3 or 3’ generally olppgse il:sl: f}f:;lziew
1 ssical—beca .
e apun 11? ‘;;?lﬁinn::keirrgszgls. But in gsserting ic_ieolog;:
ey 3Pfﬂ"tdfri hts-based theories, their clalms- sometlrgles e
Call}’b;i: rlllscfse: ofgscholars at positions 1 or 1'. This resemblance,
m
ﬁ;‘; course, is more apparent than rcalll.1 larshin beyond i~
In extending the review of legal scho arswpth yond Leor”
1t 1 ful to follow historical _order. 1 {) mex
daY,.lt . ulsle e came first an attention to the de\_.'e opm oo
Cefiog}?!e‘;(ai;ining actual case law and changes 1n precedent.
ru

194, See supra at 673-74, R
95. See R. POSNER, supra note 3.
}96. S: letrer of Judge J. Skelly Wright,

“?é‘?t g:gfl. DworkiN, TAKING RIGHTS SERIOUSLY (1978).

infra at 710, as quoted in Rabin, supra note
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Next, several scholars turned their attention to creating mathe-
matical models of the common law Process, with some special-
ized work on the incentive effects of particular rules, Finally,
because both of these bodies of research ordinarily claim that
the common law process tends to converge on wealth-maximiz-
ing rules, the present stage of the debate emerged, concerning
whether judges explicitly should try to adopt such rules.

Empirical work. Judge Posner dominates the first two stages of
this development. His early work on negligence,'*® followed by
his compilation across all areas of law, in Economic Analysis of
Law,'® set the prevailing research agenda. Posner’s work, and
that of scholars who follow in this tradition,*® adopts this for-
mat. First, the writer describes an area of common law and the
alternative rules that Judges might apply in it. Second, he pro- -
vides a verbal economic model, discerning the efficient (wealth-
maximizing) rule. Third, he reviews cases to decide whether
Jjudges choose as the model predicts {form 2). Finally, he some-
times exhor(s Jjudges to adopt such rules (form 27.

Pasner’s early study of the rule of negligence provides a
good example of this research.2®! From an implicit economic
model, he reasons that in tort law such a rule would be wealth-
maximizing under greater industrialization, while a strict-labjl-
ity rule would not. He then examines nineteenth century appel-
late decisions in the United States and finds the pervasive

adoption of the negligence standard, which his model had pre-
dicted. Posner then advocates the negligence rule.202

Goetz’s remarks on landlord-t
ample.?”® When most resident
single-family dwellings, imposi

enant law provide a second ex-
al rental property consisted of

ng liability in tort on the tenant
{and not on the landlord) for injuries to visitors made sense,

because the (relatively permanent) tenant was better able to de-
tect potentially dangerous conditions. But with today’s large

198. Posner, 4 Theory of Negligence, 1 ], LEGAL STuD. 24 (1972),
199. R. Posngr, supra note 3,

200. See, £.g., Epsicin, The Temporal Dimension in Tort
{1986); Holderness, supra note 189.
201. Posner, supra note 198,

202. The incentive effects of a negligence rule subsequently were shown 1o be
equivalent to thase of a rule of strict liability with contributory negligence, a result that

sgsner recognizes. See Brown, Toward an Economic Theory of Liability, 2 J. LeGac Stup.
3 (1973),

203. Goetz, Whersfore the Landlord- Tenant Law “Revolution ™' Some Comments, 69 Cor-

Law, 53 U. CHL L. Rev. 1175

NELL L. Rev. 592 (1984),
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apartment developments and rapid tenant turnover, the land-
lord is better able to detect such conditions. So it makes sense
(minimizes information costs) to shift hability to him.2%*
Dynamic models of the common law process.*®> Betore Posner’s
early work, there had been attempts to discern some economic
characteristics of the legal process. Coase's essay, The Problem of
Social Cost,2%¢ first alerted scholars that precedent—rules of
rights and obligations—might have allocative consequences, the
stuff of neoclassical microeconomic analysis. Coase showed
that in the absence of transaction costs, and under conditions
allowing for the alienability of a prior common law right, subse-
quent contracting would allow the parties to assign the right to
its highest valued use. That is, the prevailing common law rule
itself would have no allocative consequences. Coase then ex-
amined several nuisance cases where transaction costs were
high, and he found (mistakenly, 1 believe), in the manner of
Posner’s later work, that judges tend to adopt wealth-maximiz-

ing rules.

Calabresi and Melamed,2%7 at about the same time that Pos-

ner’s essay on negligence appeared (1972), then sought to dis-
tinguish conditions under which courts would adopt property
rules or liability rules. Property rules give one party a defensi-
ble right to be secure in his person, property, or contractual
expectations, and courts ordinarily (though not always) protect
them with injunctive relief if possible, along with whatever
damages are due from the defendant’s actions before the in-
junction has issued. Within the structure of the Calabresi-Me-
lamed theory, courts tend to adopt such rules under low
(ransaction-cost conditions. But they tend to impose liability
rules, awarding damages only, under high transaction-cost
conditions.

If there was agreement all around (which, in truth, there was
not) that judges adopt wealth-maximizing rules (as measured
by the standards of neoclassical theory), it was not clear how
they could do so. Classical common law courts approach the

cases before them more nearly in the manne

1o contract away from such 2
I

904. And in any event, the landlord and tenant’s ability
rule should be sufficient to re
Ser also Aransan, supra notes 4, 132,

205. This section relies in large part on Aranson, supre note 132,

906. Coase, supra nate 181

907. Calabresi & Melamed, supra note 189.

r that Leoni de-

Juce the casts of imposing it. See Coase, supra note 181

)

Judges?, 9. LEGAL STUD, 139 ¢

Good, 8
i J- LEGaL Stup. 235 (1979);

Lecay,
p Stup. 319, 329 (1980).

No. 3] B '
Tuno Leoni in Retrospect 69
5

The soluti i
o

eral models ol;‘ [:})1 ethas puzzle appeared at hand with

work of Rubyy, 208 ;_(I).mmondlaw process, begirminggo\rr\?tel-lgel:1 -

work, 299 i th . 1s model, buildin ", e
, € essence of simplici g on Gould's ear)

occurs, that t mplicity. Suppose ident

ests in Preced(r::tf Eal:or and victim both }t);zve C:)}Illatg i cent

» that the law of the case clearly p l::mf lll:ter_

es liability
on the stakes and

o iria ,udne(;i):rnding on the level of |
a . . .
probabilies e Sjutatwely lpeﬂiaent rule, there i
€ court will reverse the rule euch suben
,» 80 each subse-

quent trial gives
g1Ves a court the opportunity to adopt the effici
cient

und i

This
moﬂvat'model, and others like 210
ouiva rrllor;ls to reach efficient ruies
e ]awt ereby comports with Leor.li
) Process as creating a spont

does. not rely on judges’
,Rubm’s “invisible-hand”
s description of the com-
ancous order.?!! Indeed

: e is ineffici
X 1ent, then **
te the legal process until the r

review is le
58 sa i i
nguine for efficiency claims than Rubi
o ubin at first
209, Could,
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form 2. Perhaps Rubin’s description
o be a spontaneous order is a central
gh surely it is not the only part. -

acted in accordance with
of what Leoni interprets t
part of this process, thou

ximizing wealth as could a Judge who
ly, it is far from apparent that a “
nerian” judge, operating under fornr 2 rather than fo
could replicate the classical Judge’s product.

All of Leoni’s (and the Austrians’) observations on law and
legislation combine to deny that such a replication is possi-
ble.®!® But today we can say far more. In analyzing the ordinary

adopts form 1? Manifest Pos-

rm 1,

equation: Total cost =

Damage costs + Avoidance costs.
“Damage costs” in a tort

case, for instance, refer to the ex-

- as well as to the reduction in benefici
avoidance might imply. Suppose that under an
each party maximizes his uttlity subject to th
dent” rule, compared wit
of these two costs.

Here, the economic-calculation problem reappears.2!? If the
judge seeks to impose a wealth-maximizing rule, how wj
gain a knowledge of these costs? ecall that Leoni’s Judge is
concerned af most only with the expectations of these costs as they
should have appeared to the instant litigants at the penultimate mo-
ment of choice. The “Posnerian” Jjudge, by contrast, muyst form a
prediction of how these costs (or expectations of them) will ap-
pear to all subsequent parties who might possibly find them-
selves in the same positions as did the instant litigants.

These costs, however, existed only at the penultimate mo-
ment of choice and only for the instant litigants. Knowledge of
such costs, then, exists only ex kypothesis for future parties, and
that knowledge, at best, would be widely disseminated in frag-
mentary form throughout the economy. Hence, the judge who

would pursue the explicit imposition of efficient rules perfarce
simultaneously would face the s

ame informatj roblems as a
218, See, ¢z, Supra at 674-77.

219. For a ful discussion of the problem,

y particular rule
e rule. An “effi-
h its alternatives, minimizes the sum

see Aranson, supra note 4.
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anCE (Orthe market, where the informa‘uor} }res1des, w lem N
balflt;r?eously uncouples rights from a judicially conting
- <993
D e o i he choice of strict hability
imi soning applies to the ch . !

. mml}ia re:::?: c:nncf:g one adopts a liability rule in a pelxrt;::llal)a::
are n? % E Tht:: judge’s problem seems almost entirely o
area‘ ° ala I—ie would face insuperable zliifﬁcultxt‘:‘s in Zillzc?:sul 51
maua:‘te w:alues of the variables that go into the Ha:t ! geneﬁts,
or i to any of its modern variants, becau_se the C(:)f . eneits
Orclln ?’obaylr:)ilities involved in the determmau.on. 0 rﬁl;gngnce,
a:empbeyond ex post recapture (or ex ante prediction).

]

m as
Austrians would prefer to approach the problem of har
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itici note 4; ¢
990. {d. For the intellectual source of this criticism, see |. BUCHANAN, supra
5o | -But;hanan & G. Thirlby, supra note 4. o d
# 22i See, e.g., Epstein, supra note 4; Rizzo, supr
999, See supra 2t 666-67; 669-72.
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228, See Epstein, supra no J1c 202 (developing Mo |
63; Brown, supra n
924, See, e.g., supra note 633

Hand formula); Rizzo, supra note 4,
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'~ ans” appears here in stark outline, with few details. The com-

parison doubtless is unfair when applied to individual scholars,
Posner himself remains acutely aware of the information prob-
lem, and he has so stated in hi

s preference to return disputes to
the market if transaction cost

s are low.?*® Epstein, by contrast,
whose writings place him within the Austrian tradition,?26 does
not recommend applying property rules uniformly to all claims
of nuisance, 227

- But the difference between Austrians and Posmerians."’l"8 re-
mains very real, as a 1981 Louisiana case might illustrate. In J
Weingarten, Inc. v. Northgate Mall, Inc. 22° (he plaintiff Wein-
garten had subleased from the defendant space in a mall, to
operate a grocery store. The lease provided that Northgate
would not “erect any additional buildings in the parking area
- - - except within the space shown on a plat. .. ."#%0 Northgate
“also promised to maintain a ratio of six car parking spaces for
each 1,000 [square) feet of Hoor space . . . "%} The lease
granted plaintiff an * ‘irrevocable non-exclusive easement’ over
all parking areas shown on the plat, [and it gave him] “the right
to obtain an injunction specifically enforcing such rights and
interests without the necessity of proving inadequacy of legal
remedies or irreparable harm.’ ''232

Defendant Northgate breached by building an addition to

the mall exceeding in square feet that allowed by the lease.
Plaintiff sued for specific performance. The trial court, notwith-
standing the terms of the lease, awarded damages but not spe-
cific performance, on the grounds, inter alia, of a potential $4
million loss to defendant (from destroying much of the added
building). The Louisiana Court of Appeal reversed and issued
an injunction calling for specific performance within sjx

Note 4,

227. Epstein, Nuisance Law: Corrective Justice and Its Uilitarian Constraints, 8 J. Lecav
STUD. 49 (1979). Ser also Epstein, supra note 200,

228. The set of “Posnerians” need not include Judge Pasner in alt malters. Charles
J- Gaetz has informed me, for ¢

xampie, that Judge Posner regards the case reviewed
here as wrongly decided. See afso supra note 225,

229. 404 So. 2d 896 (La. i981).
230. /d. at 898.

231. .

232, Id,

7
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e
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La. App. 1980).
233, ]. Weingarten Inc. v. Northgate Mall, 890 So. 2d 527, 538 {

i 2d at 902.
284 . Weingarten, 404 50.
i . 2d a 535, )
ggg ﬁf;;v;':ﬁ:ﬂ?dfgg. SEZ at 9%1. See also Muris, supra note 4.
237, Ser tiaddock & Hall, supra note 170.
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sacrificed in almost every instance.238

_ C. Legislation
Three approaches to legislation. Be

yond the contributions of Le-
oni®3® and the Austriang,240

research over the last quarter cen-
tury into the legislative process reflects three overlapping and
reinforcing traditions. There 15, first, the work on rent-seeking,
growing out of Tullock’s?*! and Krueger’s**? writing, which is a
principal concern of scholars at the Center for Study of Public
‘Choice.?** This work explores the origins and characteristics
of, and incentives for, rent-seeking, 244

The second research tradition
nomics faculties of the Univer
“‘black-box™ model of the poli
tral concern is the demand fo
among regulated firms, In pl
tradition, although it is far le

ciency. In most respects it
economics

scientigtg 246

This second approach also complements the third, an institu-
tion-by-institution study of rules and in

€Ts, economists and political scientists,
the doctoral programs at the Universit
forma Institute of Technology. Here, I
this third area, not to disparage the ot
concentration on institutions parallels

» centered in the law and eco-
sity of Chicago, reflects Stigler’s
tical process.?*> This work’s cen-
r regulation (as a source of rents)
aces this work blends into the first
$s concerned with rights and ineff-
has formalized and translated into
some much older contributions of political

centives. Its practition-
are mostly graduates of
y of Rochester and Cali-
review developments in
her two, but because its
Leoni’s concerns.

238. F. Havex, supra note 25, at 57.
239, Ses supra ar 674-83.

240. See F, Havex, supra note 25; CONSTITUTION OF LisERTY, supra note 25,
241. Tullock, The Welfare Costs of Tariffi,

Monopoly, and Thefi, 5 WesT. Econ. 1 224
(1967},
1242. Krueger, The Political Economy of the Rent-Seeking Society, 64 Am, Econ. Rev, 291
(1974).

243. See THE TuEoR

Y OF THE RENT-SEEKING SocIETY {J. Buchanan, R. Tollison & G.
Tuilack eds. 1980}, w

hich provides a good survey of this tradition.
244, For a good review of recent

problems, see Tullock, Back 1o the Bog ( Effcient Rents
3), 46 Pua. Croice 259 (1986).
245_ See Stigler, Supra note 179, and more recently Jordan, Producer Protection, Pripr
Market Structure, and the Effecis o !

ner, Taxation by Regulation, 19 BELL |. Econ. & MGMT. Ser. 22 (1971);
Economic Regulation, 5 BELL |, Econ. & MaMr. Sci. 335 (1974).

246. See, op, A, BEnTLEY, THE Procgss oF GOvERNMENT  (1908); E.
Pourtics, PRESSURES, AND THE TARIFF (1935);, T. Low1, The Enp or
ECOND REPUBLIC OF THE UNITED States (2d ed. 1979).

Posner, Theories of
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of the models developed with - this
on imperfect information, as does
247 The condition of imperféct in-
irés ‘explanation, because it re-
e models, and at least partly

Rational ignorance. Many
third approach do not rely
Leoni’s critique of legislation.
formation nevertheless requ

mains -central to the rest of thes
central to their initial development. Downs**® was the first sys-

tematically to explore the citizen’s information problem. In a
large electorate, he observed, the citizen’s expected utility from
voting, minus that from abstaining, is probably negative. The
citizen's instrumental reason for allocating time and other
scarce resources to acquiring more information about public-
policy issues or candidates’ positions on those issues would be’
to increase the likelihood of casting a vote in his own interest.
But because the value of the vote is nil, allocating additional
resources to acquire more information would not be rational.
Hence, most citizens remain (rationally) ignorant about most
public-policy issues, most of the time.
There are two exceptions to this prediction. First, and not of
great importance, some citizens collect political information
because of the activity’s entertainment {consumption) value.
Second, and of greater importance, some citizens have paid a
sunk cost of acquiring information about specific public poh-
cies in connection with an activity that directly affects them.
Those old enough to collect Social Security payments pro-
vide a good example of this exception. Such persons may re-
ceive several hundred dollars monthly, and each had to go
through the process of qualifying for these payments. In doing
so each acquired substantial information about the program
and thereby can assess any proposal for a change in the system.
Such changes may affect a young nonrecipient’s monthly pay-
ments into the system by a few dollars. But the effect liés below
his perceptual threshold both because the additional amount of
money involved is relatively small and because he has not yet
acquired enough information to assess the post-retirement im-
pact of these changes on him.

From this informational asymmetry,
infer that legislators will be able to assemble an

it is but 2 modest step 10
d represent the

947. See supra at 675-77.

9248. A. Downs, An Economic THED
Individual Choice in Voting and the Ma
Rational Ignorance in Paolitics, Economics, an
"Universite’ d’'Ete’ de la Nouvelle Economie, F'Universite’

rY OF DEMOCRACY (1957), See also Buchanan, ¢ i
rket, 62 J. Pol. Econ. 334 (1954): P, Aransot 4 :
d Law (1987) (paper prepared for g

d’ Aix-en-Provence). .
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8. Aranson & Ordeshook, supra note 16, at !IS\-EI
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251. Ser Aranson & T

Ordeshook, supra note 16, at 118-2%-37
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tory terms as compulsory union membe.rshxlwlp of:; :nggf
e ory am 0er tion.25? Direct government grants in the of
rescarch contr t.s” with high overhead paymer;gs; often p
“rese"‘-;:(:h C;?itr?(;: funds.2*® As we shall dist:cl:;ver,al lzg;(sjl::}o:;
e i ‘ because the value
PTO;’lide T;iei:::rif;tit;(;agnm;;{:;vs the legislator a part of the
each gro
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o (aéymme:i.“i?o;?:;::?; lgrt‘i?:ezs' preferences to l_eigls.la-_
- asscmblll’}ghal‘l nclude that Leoni’s view of th.e‘ legis ative
orosess I mlg trf Occmﬁrmed. But the demonstration r{iﬁqutrers-
P Adlitio Meiors First, we must investigate the nature ot in :;, :
additional ?teps‘l'it'ical ::iemands. Under rational lgnohran;feorea‘
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n .
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o ik i ion about others .
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e P‘}blt‘f go:ts. to buy cost-benefit “efﬁcu??t prggrta:n o
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e Pl’l‘_'ateh blic sector, by using tbe fisc as a on
% Pl ices” such as legislators provide, mo
1.7°2%6 “Political services Segislators PO s or
i;{\::eor often may be inferior goods. Finally,
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ive Democracy, In AME
ey eds. 1977).
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“tax shares” of the demanded programs are concentrated in
one or'a few other groups, then each legislator will prefer to

grant each such group its publicly supplied benefit in the form
of regulation.?%® R i i i

ties (the cooperativ
The legislative pro

group decision making carry forward into a consideration of

€ gamne) unnecessary.

ators’ Incentives coincide with
those of interest groups. (We ignore legislator shirking?6! and

the problem of dividing rents between legislator and
constituent, 262)
Simply stated, there are few obvious an

. d reasonable ways for
legislators to “make a market”

in the political supply of public
goods. Legislators thus face the same problem of public-goods

production as do private-sector decision makers, So, “market

failure” and “‘political failure” are the same pPhenomenon, oc-
curring in different institutional setti

inforces these conclusions.26% T

The executive and the elertoral
chief executive understand {r
degrading nature of the legi

process. Can a popularly elected
egister) and correct the welfare-

slature’s public-policy game? To

258. Ser Aranson, Gellhorn & Robinson, 4 Theq

L. Rev. 1 (1982}, Fiorina, Legislative Choice of Regu

Y of Legislative Delegation, 68 CorngrLL
tive Process, 39 Pus. Chorce 33 (1982).

latory Forms: Legal Process or Administra-

of Bengfits and
. 89 J. Pow, Econ, 642 (1981).

260. Aranson & Ordeshook, supra notes 16, 182.

261, Nelson

( and Silberberg, Ideology and Legisiator Shirking,
1487),

262. Tullock, Supra note 244,
268. See, eg., J. FERgJOUN, Pork B
KevsTone oF THE WasHiNcTON Esta
LECTORAL CONNECTION (1974).
264. Ser, e.g., Shepsle & Wein oundations of Committee Power, §1
AM. Poy. Sci, Rev. 85 (1987); Weingast and Marshall, The Indusiral Organization of Con-
ﬂgg or, Why Legislatures, Like Firms, are Not Organized as Markets, 96 J. PoL. Econ. 132
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25 Econ. INnquiry 15
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shook and 126% developed an elec-
tes for office or incumbents seek-
on a platform promising to add
ograms that various groups de-
del predicts occasional net de-
is, more programs deleted than
ons (citizens with perfect in-

explore this possibility QOrde
tion model in which candida
ing re-election might campaign
or delete the private-benefit pr
mand or now receive. The mo
clines in public-sector size (that

added) under very unusual conditi
formation about, and sensitivity to, changes in their wealth, and

incremental choice—deciding on programs to add or delete
one at a time—among candidates). But under more plausible
conditions (citizens with asymmetric information and incre-
mental choice by candidates), the model predicts net additions
of private-benefit programs.

The bureaucracy. Earlier, we cast bureaus and agencies as inter-
est groups.2%® Indeed, one model of bureaucracy—the monop-
oly-bureau model-—suggests the appropriateness of that
formulation.267 It hypothesizes that bureaus merely add them-
selves to the set of interest groups. An alternative view Casts
bureaus and agencies as more Or less perfect agents of their
legisiative oversight committees.26% The results of that formu-
lation obviously are not more promising for the character of

legislation or of its execution.

The courts. Finally we consider the role of the courts. We sug-

gest earlier that constitutional provisions appear not to con-
strain the output of the political process in the manner that the
constitution writers intended.?®® There is considerable legal

writing on this subject. Epstein, for example, has decried the

9265. Aranson & Ordeshook, Incrementalism, the Fiscal Illusion, and the Growth of
Government in Representative Democracies (1977) {paper prepared for the Annual
Meeting of the Southern Economic Association, New Orleans). The results are re-
ported in Aranson & Qrdeshook, supra note 16, at 149-64. :

266. See supra at 703.

967. W. NISKANEN, BUREAUCRACY AN
critical but constructive review of this
Bureaueracy, in BUDGETS AND BUREAUCRATS: Tue SoUrces oF GOVERNMENT
(T. Borcherding ed. 19774,

968, See Weingast & Moran, Bureaucratic Discretion or Congressional Control? Regulalory
Policymaking by the Federal Trade Commission, 91 §. PoL. Econ, 765 (1983); Weingast, Regy-
lation, Reregulation, and Deregulation: The Political Foundations of Agency Clientsle Relations, 43
Law & ConTemp, Pross. 247 (1981): Weingast The Congressional- Bureaucratic System:
Principal-Agent Perspective (With Applications 1o the SEC), 44 PuB. CroicE 147 (1984). o
Jarrell, Change at the Exchange: The Causes and Effects of Deregulation, 27 ].L. & Econ. 273
{1984). Sez also Wood, Principals, Bureaucrals, and Responsiveness in Clean Air Enforcements,
32 Am. PoL. Sci. Rev. 218 {1988).

969. See supra at 691.

o REPRESENTATIVE (GOVERNMENT {1971). For a

literature, see Orzechowski, Economic Models of
GrowTH 229
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decline in the courts of the Cont
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whose “payments’”” flow in perpetuity, to those programs cover-
ing only one or a few years. Long-run programs reduce trans-
action costs and allow the successful initiating legislator to
capitalize immediately his share of the rents, even if he retires
at the end of the session.

This structure places all legislators in a prisoners’ dilemma.
A single legislator might prefer to kill 2 long-term program, but
such action would (expectationally) diminish the value of in-
perpetuity grants for all other legislators (and interest groups).
The entire legislature “solves” this dilemma by creating institu-
tional rules and practices (the committee structure?®! and the
filibuster, for example) that make passing new (including re-
scinding) legislation difficult. The legislature then passes fewer
bills, but those passed enjoy far greater permanence.

The courts could threaten this “solution,” because a legisla-
tor might use them to make an “end run” around the legisla-
tive process, to rescind a long-term program adopted earlier.
In Landes and Posner’s view, the accommodation struck be-
tween the legislature and the courts provides that the legisla-
ture will defend the judiciary’s independence, while the courts
will avoid overturning the legislature’s enactments.25?

The problem of judicial control of the political branches con-
fronts us with both discerning the interactions between and
among institutions and the problem of judicial review in a de-
mocracy. My own view on this subject, which I press else-
where, 28 is that Attorney General Meese?® and others who
adopt his highly specialized position of original intent (or orngl-
nal meaning) have not developed an argument that can with-
stand close scrutiny.

A reading of.the preceding pages might lead one to conclude
that my preference for “judicial activism™ grows not out of a
concern for the Constitution’s plain meaning, but out of a re-
sults-oriented approach not grounded in principled legal rea-

shall, supra note 264;

281. See Shepsle & Weingast, supra note 264; Weingast and Mar
c1. 245

Weingast, 4 Rational Choice Perspective on Congressional Norms, 23 AM. J. PoL. §

{1979),
282, See, £.g., National Cable Television Ass'n v. United States, 415 U.S. 336 (1974);

Kent v. Dulles, 357 U.S. 116 (1958}. Easterbrook takes this positive model and en-
shrines il as a normative one for judicial decision making. See supra note 275.

283, See Aranson, supra note 192

284, See. e.g., Speech by Edwin W. Meese, 111, before
(July 9, 1985), in THE GrEAT DEBATE: INTERPRETING OUR WRITTEN Con

(1986).
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tracts in the District of Columbia an “implied warrant of habita-
bility,” which the reader will recognize, with Leoni, as a
positive freedom that the common law had not provided. Judge
Wright said of favins:

Why the revolution in land-lord tenant law is traceable to the
1960’s rather than the decades before I really cannot say .
with any degree of certainty.

Unquestionably the Vietnam War and the civil rights
movement of the 1960’s did cause people to question ex-
isting institutions and authorities. And perhaps this inquisi-
tion reached the judiciary itself. Obviously, judges cannot be
unaware of what all people know and feel. . . .

1 was indeed influenced by the fact that, during the fiation-
wide racial turmoil of the sixties and the unrest caused by
the injustice of racially selective service in Vietnam, most of
the tenants in Washington, D.C. slums were poor and black
and most of the landlords were rich and white. There is no
doubt in my mind that these conditions played a subcon-
scious role in influencing my landlord and tenant
decisions. . . .

(Javins] was my first exposure to landlord and tenant cases
.1 didn’t like what I saw, and I did what I could to ame-
liorate, if not eliminate, the injustice involved in the way
many of the poor were required to live in the nation’s
capital.

I offer no apology for not following more closely the legal
precedents which had cooperated in creating the conditions
that I found unjust.*%%-

Perhaps Professor Stigler would try to explain to Judge
Wright, that such a ruling as that in javins would reduce the
housing stock available to poor people, black and white. Both
Bruno Leoni and Professor Hayek certainly would concur, but
they would go-on to explain the nature of the market process
and point out that Judge Wright's admittedly limited informa-
tion did not allow him to rearrange rights with any confidence
in the outcome. 1 doubt that either claim alone would sway the
author of Javins.

But Judge Wright's comments also reveal that while the de-
bate between liberal freedom and the economist’s version of
utilitarianism has gone on, another player, ideologically driven
to impose his view of a “just” society, has taken the field and
appears to be winning the day. We appreciate Bruno Leoni

292, Rabin, sugra note 112, at 549.
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COMMENT
FREEDOM AND THE LAW: A COMMENT ON
PROFESSOR ARANSON'S ARTICLE

Leonarp P. I..xc.c.xo*
ToMm G. PALMER**

Analysis of Bruno Leoni's work is integral for an understand-
ing of recent developments in Jurxsprudence, especially in law
and economics. Professor Leoni’s work is one of the fountain-
heads of this movement. Legal scholars of today should refresh
themselves from the source, for Professor Leoni did far more
than merely anticipate later developments; he offered cogent
reasons for the incompatibility of legislation with the very free
market preferred by exponents of the law and economics
movement. Professor Leoni’s deep knowledge of jurisprudence
and of legal, political, and economic history informed his work
and offers insights into the proper relationship between law,
legislation, and liberty.

In his contribution to this volume Professor Aranson offers a
provocative and helpful reintroduction o Professor Leoni's
scholarship in light of its continuation by other law and eco-
nomics scholars. This essay intends to complement Professor
Aranson’s work by illuminating and emphasizing the impor-
tance of certain central features of Professor Leoni’s thought.
Two topics are particularly relevant to a proper understanding
of Professor Leoni’s work. First, we shall recapitulate and apply
Professor Leoni's arguments about the importance of an un-
derstanding of ecomomics for legal scholars, including his
warnings about the incompatibility of the free market economy
with legistation. Second, an examination of his view of legal
evolution reveals a concept of law and its role in society differ-
ent from that offered by advocates of legislation. In this com-
ment, we show the interrelationships between Professor Lecni
and the current law and economics movement, and his impact
on that movement.

* President, Institute for Humane Studies at George Mason University.
** Editor, Humane Studies Review, Instiuute for Humane Studies at George Mason

 University.
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The Relationship Between Economics and Law

In his principal English language work, Freedom and the Law,'
Professor Leoni argues that there is an analogy between, on the
one hand, the workings of the market economy and the sponta-
neous evolution of a common law legal system, or system of
"2 and, on the other, between a centralized com-

rofessor Leoni is careful to

ove than an analogy” in the two
d b€ placed on the word “more.”
atible with the requirements of

“lawyer’s law,
‘mand economy and legislati
note, however, that “there 1S
cases.* Special emphasis shoul
‘Ultimately, legislation is incomp
the free market economy. Legislation is also a source of rent-
seeking, in a way that lawyers’ law 1s not.? The crucial question
that Professor Leoni addresses is whether legislation and the
market economy (a ] n in the long
n coexist: rofessor Leoni remarked: '

It is . . . paradoxical that the very economists who support

the free market at the present time do not seem 1o car¢ to

consider whether a free market could really last within a

legal system centered on fegislation. The fact is that econo-

mists are very rarely lawyers, and vice versa, and this proba-

bly explains why economic systems, on the one hand, and

legal systems, on the other, are usually separated and sel-

dom put into relation to each other.

{re ﬂog'{(é:

4

A good example of the differences between legislation and
the common law is how these two systems approach the devel-
opment and assignment of property rights under new eco-

-

1. B, LEON], FREEDOM AND THE Law (2d ed. 1972).

2. Id au 22,

8. Jd at 21.

4. Id. at 22 (emphasis in original). Sze also id. at 90: “Even those economists who t‘xa_ve
most brilliantly defended the free market against the interference of the authorities
have usually neglected the parallel consideration that no free market is really compati-
ble with a law-making process centralized by the authorities.”

5. It is worth emphasizing that rent-seeking is not a newly discovered phenomenof.
Indeed, it was a central focus of study in the Ttahian tradition of economi¢ thinking n

which Professor Leoni was steeped. Sz¢ Buchanan, “La Scienza delle Finanze': The lialian
Tradition in Fiscal Theory, in |. BUCHANAN, FiscAL THEORY AND POLITICAL EcoNoMyY ‘2‘%
Maffec Pantaleoni, Vilfredo Pareto, Giovannt

(1960} for a reatment of such figures as E
Montemartini, and others. See also Montemartini, The Fundamental Principles of a Pure The-
ory of Public Finance, in C1.ASS1CS IN THE Tugory of PUBLIC Finance 137 (R. Musgravé &

A, Peacock eds, 1967), V. PARETO, MANUAL OF PouimicaL Economy 17-22, 25.97, 31-36
{A. Schwier trans. 19713; V. PareTo, SOCIOLOGICAL Wertings 114-20, 13742, 162-64.
270 (S.E. Finer ed. 1966). Professor Leoni refers also in Freedom and the Law 10 his
compatriots Gaetano Mosca, author of ThE Rutine Cuass (1939}, a study
flict, and Roberto Michels, author of the classic siudy PoLITICAL PARTIES (1959), and
formulator of the “Iron Law of Otigarchy.” See B. LEomy, supra mote 1, au 102, 126

6. B. LEon, supra note |, at 22,
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In all three cases there can be little doubt that reliance on
legislation rather than common law has undermined the market
economy and precluded its efficient and equitable functioning.
The relationship between the free market and common law is,
as Professor Leont insists, far more than analogical. The expan-
sion of legislation is demonstrably incompatible with the spon-

taneous order of the market system.

But there is more at work than simply opportunities for rent-
seeking opened up by reliance on legislation rather than com-
mon law. Legislation is inherently based on policy—the pursuit
of specifically intended outcomes. Common law, in contrast,
addresses the needs of parties coming before judges to seek
resolution of specific conflicts, or redress of specified griev-
ances. As Professor Leoni’s colleague F. A. Hayek'* has ar-
gued, the spontaneous order of the market economy and of the
extended society generally rests on abstract principles aimed at
no particular outcomes. As Professor Hayek argues, by adher-
ing to the principles of 2 common law liberal order “we shail
have power only over the abstract character but not over the

concrete details of that order.”'? In Professor Hayek's view,

there need not be any

agreement on the concrete results it will produce in order to
agree on the desirability of such an order[. Bleing independ-
ent of any particular purpose, it can be used for, and will
assist in the pursuit of, a great many different, divergent and
even conflicting individual purposes. Thus the order of the

716

Uneasy Case for Copyright: A Study of Copyright in Books, Photogopies, and Compuler Programs,
84 Harv. L. REV. 981 (1970); Machlup & Penrose, The Paient Controversy in the Nineteenth
Century, 10 §. Econ. Hist. 1 (1850).

11. In a sense, Prpfessor Hayek paved the
s, which in turn influenced Pro
LEG15LATION, LIBERTY

evelopment of Professor
fessor Hayek's later writings {especially
his three-volume work Law, (1973, 1976, 1979)). Professor Le-
oni’s Freedom and the Law was based on lectures given at the Fifth Institute on Freedom
and Competitive Enterprise at Claremont Men's College (now Claremont-McKenna
Coliege) on June 15.28, 1958, which many leaders of the emerging law and economics
movement attended. Professor Hayek encountered Professor Leoni’s ideas as he Was
completing CoMSTITUTION OF Liggrty (1960) and discussed Professor Leoni’s work In
his lectures at an interdisciplinary seminar at Lthe University of North Carolina al
959, along with James Buchanan, a pioneer in the development 0

n the development of public

Chapel Hill in June 1
public choice cconomics. One of the connecting threads i b
he work of Professors Leoni and Hayek 1
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founded the Institute for Humane Studies. The Volker Fund 5ponsored Professor L&

oni’s lectures and later published them, afier Dr. Harper transcribed Professor Leomts

handwritien notes and the (ape of the lectures.
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Leoni's own idea

np Econoumics 163 (1967).
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! owever, another generation of law
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Law and Legal Evolution

Professor Leoni noted:

[Tlhe connection between economics and the law 1s implied,

but it is rarely regarded by economists as a special object
worthy of their research. They consider, for instance, the €x-
¢ not the behavioral exchange that

change of goods, bu
makes possible an exchange of goods, regulated and occa-

sionally enforced for that purpose by the law of all
countries.

While he encouraged economis
law, Professor Leoni also warned of the dangers of an econom-

ics that too closely emulates the methods of the physical sci-
ences.'® As Professor Leoni cautioned, “the attempts SO
frequently made in our time by economists to play the role of
physicists are probably much more damaging than useful in in-
ducing people to make their choices according to the results of

that science.”*°
Social relations exemplify

organized structures of “essentia

ts to study the connection with

what Professor Hayek has termed
| complexity.”?* Echoing Pro-
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18. B. LEOGN1, supra note 1, at 50.
19. Jd. a1 159-63.

20. Id. a1 160.
91. F. Hayek, 1974 Nobel Memorial Lecture,
Nishiyama & K. Leube eds. 1984). Professor Hayek explained:

Organized complexity here means that the character of the structures show-
ing it depends not only on the properties of the individual elements of which
they are composed, and the relative frequency with which they occur, but also
on the marner in which the individual elements are connected with each
other. In the explanation of the working of such structures wé can for this

nts by statistical

reason not replace the information abowt the individual eleme

information, but require full information about each element if from our the-

ory we are te derive specific predictions about individual events. Without such
he individual elements we s

specific information abour t shali be confined to
what on another occasion I have called mere pattern predictions-——-prediclions

ake the law insofar as they ma

& Soc. PaIL.

in Tre EsseNcE OF HAYEK (C.

No. 3} G
omment: Freedom and the Law
| 719

feSSOI' L. T
€ON1'S warni -
. . ng agaa - .
physica gamnst a soci
ysical sciences, Professor Hayek ci‘)lnf:tl:m‘cli’l e modelle
udes: :

If man is n

improve th - re arm than N

e el el L ST A s

ind prevail re essential complexi at in this, as

would makies;nhe cannot acquire :hepfjﬁlt{()fa“ organized
astery of the events possible 28 wledge which

Professo .
T Leoni’s
legal evoluti and Professor Hayek’
olution is . ¥ Hayek’s appr
premised upon a comrm'ng:e(r)::c:1 t(})l faw and
© historical

d on the

v o . character-
se the experiences of previot:‘s

mulated in |
angua
wen'""“implicit’g wi%li'm : € reasonable. They may b
: in the . " € tact
munity—but practices - It as
thar do or institutio
Th es not mak ns of a com-
us, as Professor Sowell argues ff them any less “rational.””
Given the i ’ )
im H
specific evideﬁlé;feic[upng of language and the limirari
that the more form Hls ¥ N0 means a forego mitations of
ally logical articutation isginnf?a conclusion
cl more ra-

of some of the eneral at Hb'l.l €5 0, l]]f tructures t will ‘0“1’1 'lhelﬂSCh’e
L} tes f stru tha
B S,

ut
t ¢ aimny
ng Sp C 8§ nis a d
b not contamn specih tatemenis bOUl [lle mdividual elcmenls of Whldl

the struct ;
1 a 270.«: ures will be made up,
2§- 1. 3 276,
. T, SoweLy, K
at the start of thi NUWLENGE AND Dxcis
mework :i:lmtl'}::sw?-?ok that “If one wn.l}gnsc(()lgs'o;_ Professor
K’*‘Jwbdge in Sood lCh.(h\s work develo 85 contributed more ¢
aely, published in the f*mmia,,’éj wou!dl?e an ess
onemic Review of

Written b
y F. A, Hayek .
2 1978 conf, yek . ... M. ativ. Profe Se
] X ptember 1945
34 T Sonference organized by the Cemer | Sowell presented porj and
i ) nter for Law and F. portions of the book
conamics.




4

!

B o ]

Harvard Journal of Law & Public Policy [Vol. 11

. —
tional, much less empirically corTect. .. ._Thl;txsixs\ots ia;Plygua
r:lent for mysticism ratl'}ller fthar:1 ei:ﬁg;i:h [ s simply A

o : .
e the. indiv dtugl gr of the culture—may be

jence—of the indivi . :
exp::t?:lc]an tlie weight of other expenence which happens
gre

25
to have been written down or spelled out.

720

. led i ices as
Thus, reason and knowledge can be embodied in p;zzf
6511 ;ss,in statements.28 Professor Hayek further argues:

isting i ay yet ap-
i ting in any sense m '
e a rule not yet exis s€ et ap-
o ‘hltsosgzs‘implicit’ in the body of the exxsn::g Hrlult;::; ot in
p}fal;ense that it is logically derivable from them,
the T :

h aim, an addi-
sense that if the othel;l rules are 10 3
tional ruleis-regqmred. - ) -
make ex
ole of the judge 1s, therefore, to discover atn;in make X
T~ r . - - . 0 .
plicit the rule that is implicit n Fhe prz:ct::(;e;tgut; ¢ rul,e G
ituti His job is not to _ . 3
ions of the people. he rule, b
fﬂtil::ctwer it, formulate it—to the extent p?ssg) e—-—‘ 7, Pt
d' ly it to the specific case before hunr ouch 2
L o intotmistoricism; the crtical unct

8 > st i ice, tradition
) fa : on s ot anaesthetized by reliance on pr(a;ctu:e,rmride thé
on(r]eac\istom Rather, these sources2gof ll:ngw;e g;oss ovide 1h¢
] whi The judge

i erates.

1 on which reason op Dot ener
Tlaterlirt stripped of his powers of reason. Rathex;,nrt e
: fﬂ::i(:les both the choice of the rule and the mom |

e

- 3)
25. gd. altl,lolz.;"wsx, Law, LEGISLATION AND LIBERTY 't‘}zt'?l’i é;ﬁ:gi © often insuf-
26. ,:lemou-gh still ant unfamiliar conception, the fact ¢ e,

ing into account
ind is fully capable of taking into 2 r e
ha;'l;?ewt:l‘:licll] lE‘Jrfleznynm be able to cor_nmtiin'lcarl:a:; vﬁv:]rd "
Il know hotw to practise, has been .clez'arly eslabhst:;k ;r;' T polanyi
Prc;f;::s501‘1:::1a Y;E:SEEAL KnowLence (1938) anc}) hliT?;nA:D Eyconomcs 7). St
in M. Foranw, o .5
igibility, i DIES IN PHILOSOPHY, S N
Inte[hglbzphly. in 1: ¥::EE;)(S;TS oF LiserTY (1951); I;lii Pot_:hlivtl:eiziliznz;:ip e -
$1980). 7 A 0b28.081a24 on the rel: "
paYSICS D8 D oun
(1980{- i ARrI\ScZ())T;;r;ar;T(:bi\iw). and fogos {speech or the giving o
peiria {expene .

27, id. aL 78. O N Baray
. Id aun 115-18. Gf. N. +H .
lg'?g)l(describing Professor Hayek’s theorY. of la:)ﬁ-jmipudjudic{a[
( See Barnett, Foreword: Judicial Conservalism v. - P
' 59& PL:B POL‘Y,QTS' B s (1937{)lfor aP':cl)sél;:f;l?Barnett identifies a le
- ) i tion of law. nCelee
tiOﬂ..a!;Id rF:iﬁ::a:: ‘lgfxc:‘;:::iégglars, lawyers, d}fir:; law students, and p
:?:i'n [a:x[dldead.“ Id, au 286. Tt_) this list we wcl)su 4 adap
rlesolgve disputes without resorting :It{‘:th:;'(‘n;;ec-ognized .
i inciple of “meum’ and “fuu dint
oot ?f thnﬁI:::lel: the existence of a universal core Ell;;?iccl]z[aims 2w e
?Ta;llce()i lthat provides a foundation for the univers
ized an

ficient 10 express W
termining action, or

MIC PHILOSOPH
Havek's Sociat aNp Econe

n “electorate

the breach as well as int

e of law that is not 1€
50TL.

v 76-102-

Activism, 10 HM:;;:
elationship between (a2

sophem'

se who
d plaintiffs—as well as Lhoeco o
he almost universal recogNy

ativ]

No. 3] Comment: Freedom and the Law

plication. Law then develops through the application of the
rule to new situations.3° :

It is thus the parties to a dispute who frame the scope of the

Judge’s decision, its range of application, and the nature of the
rule he is to apply: : ‘

By the time the judge is called upon to decide a case, the
parties in the dispute will already have acted in the pursuit of
their own ends and mostly in particular circumstances un-
known to any authority; and the expectations which have
guided their actions and in which one of them has been dis-
appointed will have been based on what they regarded as
established practices. The task of the judge will be to tell
them what ought to have guided their expectations, not be-
cause anyone had told them before that this was the legal
rule, but because this was the established custom which they
ought to have known . . . . What must guide his decision is
not any knowledge of what the whole of society requires at
the particular moment, but solely what is demanded by gen-

eral principles on which the going order of society is
based.®!

It is therefore 3
Judges do not make-thefsiw out of thin air;

tion with other legal scholars and with the parues to disputes,
they discover it. As Professor Leoni writes:

The Roman jurist was a sort of scientist: the objects of his
research were the solutions T cases that citizens submitied
to him for study, just as industrialists might today submit o
a physicist or to an engineer a technical problem concerning
their plants or their production. Hence, private Roman law
was something to be described or to be discovered, not
something to be enacted—a world of things that were there,

forming part of the common heritage of all Roman
citizens.®

Law thereby follows and validates common practice. It evolves
alongside practice; it does not dictate it. Writing again of Ro-

30. This process reveals another analogy with the decentralized market process, fo

the decision of a judge in a particular case is subject to review by other participants in

¢ legal process, One judge cannot impose his personal will or idiosyncratic interpre-
latig

on of the law on the entire legal system; similarly, innovations in the market process
arise through the decentralized activities of entrepreneurs and firms and are then sub-
JECt 1o the review of consumers, investors, and other market participants. In both the
Market process and the common law process there is litle danger of having “all your

SBES in one basket,” as is the case wj both socialism and legislation.
3l. F. HavEK, supra note 26, at 6-87,

32, B. Leon, supra note I, a1 BX___
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and selling that constitute the market process,?

Professor Leoni underlined the theme in other lectures deljy-
ered in America but never published: “The legal process al-

ways traces back in the end to individual claim. Individuals
make the law, insofar as they make claims,"4!

The West’s plurality of legal institutions permitted the evolu-
tion of legal orders that maximized individual freedom and lim-
ited coercive institutions. In R. W. Southern’s words, “Law was
not the enemy of freedom: on the contrary, the outline of lib-
erty was traced by the bewildering variety of law which was
evolved during the period [that is, the Middle Ages]."””#2 The
role of polycentric political authority and multiple legal juris-
dictions in the development of the Western legal tradition has
been carefully revealed by the legal historian H, J. Berman,*®
while the parallel dependence of economic development on
political fragmentation has recently been highlighted by eco-

39. Hayek, Competition as a Discovery Process, in F. H.
Pouirics, Econosics anp THE HISTORY OF InEas (1978). '

40. Barry, The Tvadition of Sponsansous Order, 5 Lit. oF LisgrTy 7, 44 (1982):

[Bruno Leoni's Freedom and the i

Law] is perhaps the most sophisticated ex-
pression of the evolutionary theory of law; i

AYER, New STUDIES Iy PHILOSOPHY,

although it may not be “efficient™ in a te
than competitive markets are “perfect,”
statute . . . . statute law is in fact much
precisely because, in the modern world ange frequeny]
according to the whims of legislatures . .} | A structure of law which is not the

result of will and cannot be known in its entirety, paradoxically, displays more
regularities than a written code.

41. B, Leoni, Lectures given Deceniber

Colorade Springs, Colorade.
42. Cited in Hayek, supra note 39, at 123,

43. See H. BERMAN, LAw AND RevoLution 38-39 (1983):

The Source of the supremacy of law in the plurality of legal jurisdictions

and legal systems within the same Iegal order is threatened in the twentieth

w up all the jurisdictions

chnical, rationalistic sense, aADY more

15 more stable than that created by

more capricious {than commeon law)
i h

2-6, 1963, Freedom School Phronmistery,

Competition among legal systems and jurisdictions was central 1o the development

“Given plural legal systems, victims of

un from one jurisdiction te another for relief in the name of reason
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nomic historians Nathan Rosenberg and L. E. Birdzell, Jr.** in insticati
The historical evidence holds clear implications for the current and sl;::tmns and
debate ovér federalism, as well as for the advantages of a spon- £ . are inclined
taneous common law process over coercl lation. @ change or to

"The spo 5 process of law-making is preferable to leg- _t?;:ld_mind ceel
islation because the law that is discovered by such process will Lisei I(E:'!hzssured [1

i i \petiti i i . nge, only if

have proved its value in competition with other practices and - with keeping theych

customs.*® The decentralized character of the common law
means that it is an open system of legal innovation in which
new ideas are accepted only after a long probationary period. - ' 1 ) s 4
Just as the market process coordinates the plans of innumera- fatlon 1s to kill it
ble individuals and tests innovations in production and eco- reedom
nomic exchange, the decentralized legal process reinforces the
certainty of “grown” customs and practices. Importantly, this
means that both practice and law are not static; they evolve. 6
This is why Professor Hayek, as a classical liberal, distanced
himself from the conservatives in his famous postscript to The
Constitution of Liberty, Why I am Not a Conservative.*” As Professor

Hayek wrote:

[O]ne of the fundamental traits of the conservative attitude
is a fear of change, a timid distrust of the new as such, while
the liberal position is based on courage and confidence, on a
preparedness to let change run its course even if we cannot
predict where it will lead. There would not be much to ob-
ject to if the conservatives merely disliked too rapid change

44. See N. ROSENBERC & L. BIRDZELL, JR., How THE WEST GREW RICH 136-37 (1986):
[I}t seems certain that the development of capitalism in the West owed a .
great deal to the fragmentation of Europe into a multitude of states and
principalities. Competition among the political leaders of the newly emerging
nation-states . . . was an important factor in overcoming the inherited distaste
of the rural military aristocracy for the new merchant class. Had the merchants
been dealing with a political monopoly, they might not have been able 1o
purchase the required freedom of action at a price compatible with the devel-
opment of trade.

45." See Radnitzky, An Economic Theory of the Rise of Civilization and lis Policy Implications:
Hayek's Theory Generalized, 38 ORDO: JAHRBUCH FUR DIE ORDNUNG YON WIRTSCHAFT UND
GESELLSGHAFT 47 (1987); M. Vihanto, The Evelutionary Theory of Rules and the Spontaneous
Order, Monograph, Turku School of Economics and Business Administration, Turku,
Finland (1987) (on file with the zuthors).

46. To say this is not necessarily to descend into relativism; the evolution of law is
consistent with certain core principles that remain invariant over time. See R. SUGDEN,
Tue EVOLUTION oF RIGHTS, CO-OPERATION AND WELFARE (1986) on the spontancous
emergence of property and cooperation, and Sugden, Labour, Property and the Morality of
Markets, in Tue MARKET 1N HisTory O (B. Anderson & A. Latham eds. 1986) for a treat-
ment rooted in game theory of inalienable Lockean “self-ownership” and the genesis
and acceptance of alienable litles to property. On the spontaneous emergence of coop-
eration, see R. AxeLrop, THE EvoLUTION OF COOPERATION (1984).

47. F. Havex, Tue ConsTITUTION OF LIBERTY (1960).

48. 14, at 400,






