PROPOSED CODIF:

or

OUR COMI.ON LAW.

A PAPIER

PREPARED AT THE REQUEST OF THE COMMITTEE OF THE BAR
ASSOCIATION OF THE CITY OF NEW YORK, APPOINTED
TO OPPOSE THE MEASURE.

BY
“\ )
JAMES C. CARTER,
AN
‘A MEMBER OF THE COMMITTEE.

N
%
=

NEW YORK:

EvexiNg Post Jon PriNTiNG OFFICE, CORNER BROADWAY AND FULTON STRELT.
(Low Telephone No. 541.)

1884.

AL
~

LAW LIBRARY /
4 crNW//




RESOLUTION.

At a meeting of the Committce of the Association of the
Bar of the City of New York, appointed “to urge the re-
jection of the proposed Civil Code,” held at the House of
the Association, No. 7 West Twenty-ninth street, in said
City, on the thirteenth day of Decem‘ber, 1883, Mr. Albert
Mathews offered the following resolution:

Resolved, That this Committee approve the paper pre-
pared by Mr.James C. Carter, on the subject of the proposed
codification of the Common Law of the State of New York,
and that three thousand copies of it be printed and circu-
lated among the members of the Legislature and of the Bar
of this City and State, and other persons intercsted in the
subject.

Which was unanimously adopted. -
Extract from the minutes.

J. BLEECKER MILLER,

Sceretary.
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THE PROPOSED CODIFICATION OF OUR
COMMON LAW.

Whoever glances over the varying systems of law exhib-
ited by civilized States, will perceive that in some, as in
England and with us, the great body of the rules which de-
termine the rights of men in respect to their persons and
property, have never been directly exacted in statutory
form. They have their origin in the popular standard, or
ideal, of justice as applied to human action, and the usages
and practices sanctioned by it. Thesystem, therefore, rests
upon an original, but ever growing, body of custom, and
the rules thus established have been, through a long succes-
sion of centuries, expouanded, applied, enlarged, modified

and administered by a class of cxperts
judges — who are supposcd to devote their lives to the

lawyers and

study of the system and to the work of adapting it to the
ever shifting phases which human affairs assume. The cul-
tivating and perfecting, of this body of rules, which
is called “ ke law,” is a part, and a most important part, in

. e ey



6 TIE PROPOSED CODIFICATION OF OUR COMMON LAW,

the natural growtliof theeivilizationin which they arc found.
The means of ascertaining what these rules arc—in other
words, the cridence of what the law is — is found, in any
given case, by ascertaining what the judges have deter-
mincd in like cases, and by maxims and principles which,
from long adoption and frequent application, have become
familiar and authoritative.

In other States, however, such as most of those on the
Continent of LEurope, the system of law is found to be dif-
ferent. There, the rules which perform the same functions
in society, stand, to a large extent, in the form of positive
statutcs, or Coles, enacted by the arbitracy power of the
sovereign, or by the authority of a legislative assembly,
where such a body exists.

It will also be observed that the system first above de-
scribed is a characteristic of States of popular origin,
or in which the popular clement is predominant, while the
latter system is a characteristic feature in those which have
a despotic origin, or in which despotic power, absolute or
qualificd, s, or has been, predominant.  Nor 1s this contrast
accidental. It arses necessarily from the fundamental dif-
ference in the political character of tne two classes of States.
In [ree, popular States, the law springs from, and is made by,
the people; and as the process of building it up consists in
applying, [rom time to time, to human actions the popular
ideal or standard of justice, justice is the ouly interest con-
sulted in the work.  In despotic countries, however,
even in those where a legislative body exists, the inter-
ests of the reigning dynasty are suprcm&; and no rcign-
ing dynasty could loug be maintained in the excreise
of wnything like absolute power, if the making of the
laws and the building up of the jurisprudence were

mtrusted, noowny {form, to the popular will. The sovereign
e s e ey
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must be permitted at every step to say what shall be 22

Jazo. He cannot say this by establishing a cusfowme, or by inter-
preting popular customs.  He can say it Mﬁt_‘ivc
command, and this is statutory law ; and when such positive
command embraces the whole system of jurisprudence it
becomes a Code. The fundainental maxim in the jurispru-
dence of popular States is, that whatever is in cousonance
with justice as applied to human affairs, should " have the
force of law.  “ Quod principi placuit legis habet vigoremn” (the
will of the sovercign has the force of law), is the contrasted
maxim of despotism.  The Koran dictated by Mahomet was
and is a universal Code regulating the actions and property
of the followers of Islam. It was as nccessary in building
up the empire of the conqueror as his sword.  Rome under!
the republic reposed upon an unwritten system of juris-
prudence; Codes were devices found essential to the do-
minion of the cmpcerors.! The Latin States founded upon
the ruins of the Empire, and originally despotic, show in
their laws their origin and character; but neither the Nor-
man conquest, nor the principles of feudalism have cver
been able to destroy the popular element which has marked
every stage of the development of Anglo-Saxon liberty and
law. The Rowman cmperors, and their successors among
the modern Tatin States, have, it is true, in improving their
systems of jurisprudence, borrowed the aid of trained pro-

fessional experts; but the assistance thus lent has always

vt is very natural that the imperial despot, who has won his cmpire by the
tCdebasement of aristocracies and all other forms of social inequality, should seek
“to consolidate il by a code j and, accordingly, a code was the dream of Cusar --
¢ premature, for ceutralization was not yet completely established 5 a code was the
*“ dream of Catharine, the care of Frederick, the glory of Napoleon, * + * + #
““Not a single instance can be pointed out of a code which hus existed for any
“length of time in @ nation which is at once progressive and free.”- (Juridical

Socicty Papers, vol, IL,, p. 231 ; Paper by Clement T, Swanston, Fsq.)

o
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been fettered by a subjeclion to the maxim that law pro-
ceeds from the pleasurc of the sovereign, and not from the
breasts of the people: and the structure, instead of being
developed like a growe, has been built up upon the out-
side. The law of England and Awmcrica has been a pure
development proceeding from the constant endcavor to ap-
ply to the civil conduct of men the ever-advancing standard
of justice.

We owe to this feature of our civilization many of those
priceless blessings which distinguish it to its advantage
from that of the continental States of Europe.  The equality
of all men belore the law, the harmonious blending of law
and liberty, the Icarned, independent, and uncorrupt judi-
ciary, arc all the fruits, in large measure, of the free and
natural mecthod of growth under which our jurisprudence
has become what it is. Nor have these blessings been pur-
chasced by the sacrifice of other benefits.  Our system has,
indecd, those necessary imperfections which mark all human
contrivances, and it reflects, in addition, our own peculiar
failings and vices.  But nowhcere is there a jurisprudence
none which more faithfully embodies the cul-

ivatedThought and hutwanity of the age. Even the common

often mct with is just as common,

arge of wieertainty s
s al, a much betler foundation under other
forms of government.
1t is matter for wonder that any onc acquainted with the
history of English jurisprudence should suggest such a
total departure from the law of its growth, as is involved

in the adoption ol the mcthod of codification; still more

that any people of Anglo-Saxon origin should receive with
favor the proposition to substitute the methods of despotic

nations i the place of those through which thcir own

system has been built up. And yet we have scen the press,

¥
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the public, and even the Bar of the State of New York,
vviewing with comparative unconcern the cadeavor of a
few men, it might almost be suid, of one man, to abrogate
our system of unwrittén law, to discard the principles and
methods from which it has sprung, and tosubstitutc in its |
place a scheme of codification borrowed from the systems

~of despotic nations—

Two Legislatures have been found so inscnsible of the
magnitude of the trust confided to them as to give their
assent to the passagc of a scheme of legislation called a *“ Civi/
Code,” which, confessedly, few of them had even read, none
had infelligcntly understood, and which had been proved
to contain multitudinous changes in the existing law, pro-
cceding ecither from ignorance or design, which never
could have received their assent, had they been made
the subject of separate and independent bills.  The sense |
of duty on the part of most of the members was probably
lulled into inactivity by an ingenious contrivance of the
author and chicf promoter of the project, which consisted
in a clausc introduced into the Act adopting the system,
whereby it was not to go into operation until after another
Session of the Legislature; and which, it was pretended,
would give ample opportunity to correct any crrors which
might be pointed out in the proposed codification before it
became operative law,

Fortunately for the people of the State on both occasions
the Executive chair was occupicd by men not thus to be
deluded. Gov. Robinson was an educated and wise lawyer,
who could foresce the mischicl which would arise [rom this
wholesale tampering  with our system of jurispruadence;
and Gov. Coracll, although without a proflessional training,
possessed a solid understanding, which could not be imposed
upon by the shocking fallacy that bad laws could salcly be
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passed, werely because they could be amended.  Never
was the exceutive veto more beneficently employed ; but
it has ouly " scotched the snake, not killed it.” The at-
tempt to procure the enactment of the so-called “ Crvdl
Code,” has been since repeated, and will be repeated again,
The same methods and influence will be employed in its
favor, and the same inattention and indiffercnce will, it is to
be feared, be found yielding a blind assent. It is time that
the legislators of the State should be made to sce that the
question of the wisdom or the folly of the schemec in ques-
tion demands their most intelligent attention ; and that the
members of the legal profession, and especially those who
lead among them, should recognize the duty impesed upon
them by their training and their position, of thoroughly
examining the question, and giving the public the bencefit
of their opinions and their influence. Nor, as I conceive,
should the occupants of the Bench remain neutral or inac-
tive. Their pursuits, more than thosc of the practicing
lawyer, lead them to contemplate the law as a science, and
to survey it as a system.  They can best perceive whether
the scheme of reducing our unwritten law to statutory form
has any just foundation in reason, or promiscs anything but
mischicl.  Their opinionsarc supposed to be deliberate and
disinterested ; and the carnest expression of them can in

no way conflict with the proper discharge of their judicial

function.  They should not stand indiflerent spectators of

an attempt to eliminate from our jurisprudence those
features which have made it whatit i, and which distinguish
it to its advantage from the systems of other nations.

Tt is extremely desirable in the discussion of the import-
ant questions ruised by the effart to sceure the adoption of
this proposcd (707 Code that matters of a personal nature
should be avoided: but this is not altogether possible. Tt
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seems necessary, in order to fully make known the nature
of the forces enlisted in support of the measure, to point out
that it has behind it strong personal contentions. Mr.”
David Dudley Field, a member of the Commission which
originally reported this scheme, has long enjoyed the repute
of having bcen its principal author, and he certainly has
been for several years its chicl promoter. The desire to
effect an improvement in the law is, surely, in the highest
degree praiscworthy; and to conncct once’s own name with |
a lasting improvementis a noble ambition.  But the danger
is that the gratification of the ambition or the vanity will
become a motive greatly superior to the wish tg cffect a

- solid improvement—a danger to which the law has been in

almost every age exposed.?

The cherished passion of the gentleman referred to for the
enactment of a Civir, Cobr bearing his image and super-
scription has, it may be feared, survived his concern for
the merits of the performance or its effect upon the public
wellare.  His superior mental powers, his activitics, unim-
paired in his venerable age and highly useful when exercised
upon a matter less precious than the entire jurisprudence of
a State, his ingenuity and influcnce, are all employed in the
task of pressing the inattention, indifference or the good
nature of the legislative bodies to yield an assent to

" 1In the law, as in most of the great concerns of society, there are reformers and
reformers.  The splendid words of Gibbon point out one class: ““The vain titles
¢ of the victorics of Justinian are crumbled into dust, but the name of the legislator
‘is inscribed on a fair and everlasting monument.”  (Decline and Fall of the Ro-
man Empire, Milman’s IXd., vol. iv., p. 298.)

Lord Chief Justice 1lale describes the other. Tn an enumeration of the perils
which threaten the integrity and efficiency of the law, his first specification is :
3. Fain Glory.--Men are fond to be envolled in the number of legislators with
** Solon, Lycurgus, Numa m}d others, and would be tampering on that account to
“get a name.”  (Considerations touching the Amendment of the Laws.  Har-

grave's Law Tuacts, p. 267.)
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the adoption of his “ Civdl Code”  The work has stood
charged with, and convicted of, errors which if exhibited
in any treatise upon the Jaw, would confound its author;
but his amaring answer 1s, “Adopt the Code, with
“all its crrors, and amend it afterwards!”  If the hesitancy
of some rcluctant member cannot otherwise be overcome,
he is ready toadopt alimost any amendment, or modification,
which will satisly the scruple; and the sarcasin is not all
hyperbole which has said that he would consent to strike
from the proposed Ciwil Code everything but its cover, if the
Legislature would enact only #Zaz/  Unfortunately, there
are many clothed with legislative functions with whom this
reckless mode of urging a measure is not without success.
Accustomed to yield to pressure, pressure of any sort
becomes cffective.  With such minds argument or remon-
strance is of little avail.  But there are many others—it is
to be hoped a majority-——who cannot fail to respond to the
suggestion that the endeavor to secure the passage of this
measure of codification imposes upon them the duty to
gain an understanding of the real character of the scheme
and its probable effcet upon the public welfare.  With such
as these it is a grateful, and may be a useful, office to en-
deavor to make clear what “codification” really is,in the form
in which it is attempted by the scheme so persistently urged
upon the Legislature ; to show its inability to bring about
any improvement, and to point out thc mischiefs which
would flow {rom its adoption.

The main question upon whicl the expediency of such
“codification™ as that with which wearc cicnling depends, is,
not whether the Iw to which it relates should be arranged in

orderly forni-—all of which may be accomplished

bya Digest4bat wihivtger it should be reduced to writing

and cnacted in statutoyy torm; in other words, whether it

= e e s e et
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should be cornveried [rom untoritten to written law. The first
inquiry, therefore, should be, in what particulars these two
forms of law differ, and what consequences must {flow from
the conversion of the former into the latter. -

The whole administration of law consists in applying the
national standard or ideal of justice to human affairs.  That
is true whether this standard is to be found in thc written
statutcs of a Legislature, or the unwritten rules sanctioned
by the courts. When we arc obliged to seck for it in the
latter, the inquiry is usually satisfied without difficulty, if
the particular case has before happened and been consid-
ered by the courts; but if it present new fcatures, diflerent
minds may differ concerning the rule which justice should
apply, and the doubt can be resolved only by the voice of
the tribunals.  Until this has authoritativelyes g, 1t may
Uncertamnty\here-

[ara ‘éristic

be said to be uncertain what the rule is

fore, in this form, and in such instances, 1
feature of unwritten law. If, however, a rule clearly em-
bracing the particular case has been enacted in writing, no
question of justice or injustice, which was the sole source
of the uncertainty before spoken of, can be raised. 1t may
be that the case is obviously one which the framers of the
statute did not foresce, and did not make provision for, and,
consequently, the enforcement of the rule as written, will
‘work gross injustice. , It may be that the casc is so clearas a
simplc question of justice or injustice that all minds would
agree that a diffcrent rule oxgZ¢ to be appliced, and, conse-
quently, that, were there no statute, the rule ol the unwritten
law would not only be just, but frec even from any form of
uncertainty. It would be to no purposce to urge considera-
tions like these.  The law would be enforced as it stood
written and enacted.

It is thus perceived that written law offers a mcans
, 8
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by which cerzaizzy may, in some cascs, be betier attained,
though it must frequently happen at the sacrifice of
Justice; and that unwritten law offers a mecans by which
justice may be better attained, though it must somctimes
happen at the sacrifice of certainty.  Now, in the constitu-
tion of human society there arc many subjects, in relation to
which the nccessity, or the advantage, of certainty pre-
dominates over those of strict justice, and many others in
relation to which the nccessity or the advantage, of exact
justice predominates over those of rigid certainty.

This truth cannot be too severely contemplated, or too
strongly grasped; for in it lies the whole philosophy which
should determine whether the law should be expressed in
statutory enactments, or left unwritten. The wisdom of
the statesman and the legislator finds its proper employ-
ment in considering, as to each subject of possible legisla-
tion, whether the interests of certainty on the onc hand, or
of justice on the other, are of principal moment.  Both arc
in a high degree desirable; but they are often conflicting.
In many instances neither can be adequately sccured with-
out a partial sacrifice of the other; and systems of legisla-
tion and law are wise or unwisc, harmonious or confuscd,
efficient or incfficient, in proportion as this truth is recog-
nized and applied, ‘

In stating this principle, 1 have designedly omitted
some obvious limitations and qualifications which intelligent
minds will supply without the aid of suggestion. T have
spoken of rigid certainty and cxact justice, meaning rigid
and exact within the limitations of human infirmity. Strictly
speaking, absolute certainty cannot be obtained cven by
written luws, nor can the flexibility of unwritten rules se-
cure in every case absolute justice.  Butit should also be
pointed out (as 1 may hercaflter move fully show) that stat-

r
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ay does not in all instances cven tend to promote

If it be extended beyond ©its appropriate
prevaxce, and  over the peculiar domain of unwritten |
law, it produces the very uncert

ainty which it was de-

signed to avoid. If, for instance, there should be an
attempt to regulate by a statute the rights and relations
of men in their business affairs, there would speedily arise
cases evidently not forescen by the framers of it, and
yet apparently within its tcrms, in which the operation
of the statute would produce injustice so manifest and
gross as to shock common sense.  In such cases the appar-
ent mcaning of the statute would not be accepted without
a struggle. The ingenuity of lawyers would be ecmployed
to show that the statute could not have been designed,
and thercfore should not be construed, to embrace such
cases, and, though they might scem, upon a hasty and
superficial interpretation, to be coverced by the language
employed, yct that such interpretation must be discarded
in favor of onc morc agrecable to justice. The difficulty
would be felt in the same way by the judges. They
would find it hard to belicve that the legislature really
intended the conscquences which would flow from a literal
interpretation of the law; and all this means that the law

0, and uncertain because the ill-advised step was
of putting it in writing; for, had it been left unwrit-
ten,"the rule which the courts would recognize and apply
would not only be just, but clear and certain,  And, cor-
respondingly, it is true, that leaving the law unwritten
docs not always better secure cven the interests of justice,
I subjects which ought to be regulated by written law
should be left to the control of unwritten rules, much incon-
venience and injustice would arise. A public officer may

neglect a duty of which he was ignovant, and which he
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would not be likely to know unless it were in writing. A
citizen might imm.(;cnﬂy commit an act which judicial
decisions in former times, unknown to him, had declared
to be a crime, and which decisions the courts might feel
obliged to follow. A rigid application of the maxim that
every man is bound at his peril to know the law, would lead
to the infliction of punishment for such offenses, and this
would certainly shock the sensc of justice.

It should also be observed that while the provinces of
written and unwritten law are, for the most part, casily
distinguished and separable, there is no precise line of
demarcation between them. They fall into each at the
boundary by inscnsible gradations, and consequently there
arc many subjects as to which it is a matter of difficulty to
determine upon which side of the line they lie; and it may
be that they are in part upon cach side. In these cases it
is not of very much importance which system is applicd.
Legislative wisdom exhibits itsclf in adopting the form of
written law so far as certainty is most desirable and practi-

able, leaving the rest to the operation of unwritten rules.

A full comprehension of the fundamental distinction above
laid down, between written and unwritten law, and the re-
spective advantages of cach, depending upon the rival and
conflicting claims of certainty on the one hand, and justice
on the other, will be aided by a bricf enumeration of some of
the principal matters which should properly be made the

subject of statutory enactment; and it will be at once re-

cognized, that the soundness of the distinction is greatly sup-
ported, if not deasively established, by the fact that men of
all nations, and all ages have uncensciously acted upon it
{oy, :
3 c:o(_]iﬂ(_;utiopf;’)a nation has not confined its written laws,

70 instancivean be found, in which, prior to any attempt

eneratss, to the matters thus cnumcrated, and lelt the
> :
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rest of the ficld of jurisprudence to the control of un-
written rules.  Our attention will be herc confined to popu-
lar forms of government, like our own. e
1. The constitution of the government, and the scpa-
ration of the legislative, exccutive and judicial departments;
the civil division of the State into counties, cities, towns and
villages; the determination of the classes and numbers of
the various officers in cach department, the times and modcs
of clecting them, and the specification of their several and
respective functions and dutics; the methods of taxation, of
taking private property for public usc, and all the special

regulations designed to scc od order of

of the

society—in short, th

State-—must nccessarily it With by sidtutory law.
In arranging these concerns, nmn)&i'i'ﬁt{ntt:c})crncs may
be adopted, each being preferred by many, and all cqually
consistent with justzece ; but certainiy hercis absolutely essen-
tial. An agrcement must be had upon some onc scheme,
and its particulars must be preciscly pointed out, and clear-

ly this can be done only by statutory law.

al.o a proper subject of written
¢ are, indced, a large number of the

‘graver crimes—inuala in se, as distinguished from mala pro-

hibita—which might safely enough be left to be dealt with

by unwritten law. Men do not innocently commit such
offenses; but there is alarge class of actions which arc made
ity

offenses only upun grounds of expediency, and all such
It 1s truc that
under this method the veally guilty will often cscape pun-

should be precisely defined deforchand.

ishment, in conscquence of the unskillful framing of statutes,
and justriee be often defeated ; but this is preferable to the
punishment of men for the commission of crimes, of which

they had poor mecans of knowing the existence. The
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familiar maxim that it is better that ten guilty men should
cscape, rather than that one innocent man should be made
to suffer, is but another form of asserting the pre-ewinent
nceed of certainty in the penal law.,

3. There ave many questions affecting the social and po-
litical condition of society which cannot be, or, at all
evenls, are not reduced, like jurisprudence, to a science.
They are so intricate and complex, and so interwoven with
the passions, and prejudices, and intercsts of men, that
agreement is well nigh impossible, even among those who
give to them deliberate study.  Most of these questions are
met with in national politics. These divide the great polit-
ical parties. But some arc found which relate to the con-
cerns of the particular States of our Union. Upon such
questions, when they arise, no man will yield his opinion
voluntarily. One side or the other must prevail.  But all

~

yower manifested

must accept the result o
and an enforced agreemei

is brought

through the
{he enactment of a statute.  All merg
“1th by written

social and

about

~15on for written law is to be found in
occasionally arises in  the progress
of socicty of making skarp changes in the wirzeriiien
lawo.  Rules necessary at one period of time, and which
have been firmly  established, become  outgrown, and
others arc necded better accommodated to existing wants.
These occasions are not {requent, for the reason that the
inherent flexibility of our umwritten jurisprudence naturally
shapes and accommodates it by inscusible gradations to
the corresponding insensible gradations in the progress and
change of human aflairs; but somcetinies a rule becomes cs-

tablished which is rigid in its naturc and conrts are not at

¥
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liberty to dircetly supersede it. The legislative function
must hére be interposed, and the requisite change be
brought about through the instrumentality of a statute.
But this legislative interference should properly; be con-
fined to the making of the precise change which the
courts are mcompetent to cflect.

5. Another subject lies very near the boundary line be-
tween the two provinces, so that_it may be decmed a fair

question, .n which of the ore properly belongs.

This is the matter of the z of courts of justice. It
is important that this should be regulated by written rules
framed deforchand ; and yet the existence of such rules, if
they have the rigidity of statutory law, becomes the fruitful
source of mischief. Cases will continually arisc not fore-
seen by the framers of the written rules, and conscquently
inadcquately provided for. The true wisdom in rclation to
this subject is to deal with itin a way which affords the
advantages of statutory law without its evils; and that is to
entrust it to the courts to frame rules for its regulation.
The expericnce of those who are daily called upon to guide
and moderate the proceedings of the tribunals can best
devise the necessary rules, and such regulations, not being
strictly laws, arc subject to the control of the courts, and
any evil or hardship which thcir strict enforcement might
occasion, may be mitigated and relieved according to the
circumstances of the casc. It is, however, conceivable
enzugh, that a really good system of procedure might be
devised and cnacted into written law; but il any one wishes
for an example of the mischiel and confusion which may be
created by a bad system of procedure crcated by statute,
let him survey the ponderous volumes of statutory law, and

the enormous accumulation of gloss, comment and adjudica-

o
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s
tion which it has necessitated, with which the practicing The grounds and rcasons which render statutory law in-
lawyer of New Vork is now bewildered and confounded. adcquate to deal with these subjects in the infinite varicty
6. There is still another class of questions w hich lic .near of the conditions which different cascs present need not here
the boundary line between the two provinces, and w hich . be pointed out. This is one¢ of the main questions which
may, without serious mischicf, and sometimes possibly with ; arise upon the proposed Civi/ Code, and will hereafter be
advantage, be dealt with by written statutes. I refer to f deliberately considered. It is enough for the present to
. those branches of the law in which there is a necessity for ‘ say, that in our law as it now stands, and in any rcally
rigid and unyl o technjeal rules, as in much of the law ( scientific system of jurisprudence, these topics arc left un-
(@ relating 6 Real Property, and to Promissory Notes and ' der the dommion ol unwritten Jaw. Tt will thus be per-
-~ l i Bills of Kxchange. {1l be perceived that in these cases i ceived that all subjects connected with the pubdicadiinistra:
~ {Q\@ the interests o (ainty predominate over ‘thosc of cx.act , Zion of a State, or which are ofy cedominating pudlic intere
\<6/ !‘ justice.  Wher Jormaliticyare necessary, it is not of vital ! fall, for the most part, within the province of writzen law,
importance whatpreeist shape they assumc but it is quite | while those which more immediately relate to@
needful that they should be zery clearly prescribed, so that terests and business bclong, with few exceptions, to the
they may be precisely known belorchand. There has long l domain of wutwritten laww. The Roman writers designated
existed in this State a practice of dealing with such mat- 3 the law embracing the former class of subjects oy the short
ters. 1o « limited extent, by written law. ; and appropriate term ﬁz&\ﬁ;@z; and that embracing the
T hc appropriate provinee of wunzwritten lazv may be de- ‘ latter class by the corresponding term p;ﬁm’\/mu, and these
scribed, sufficiently for the present purpose, as embracing .’ terms will, for convenicnce and brcvil.y,maoptcd in this
the rights, obligations and duties in respect both of person \ discussion.
and property which arise from the ordinary dcalings and : The foregoing general sketch of the respective provinces
relations of men with cach other, so far as it is not expedi- of statutory and unwritten rules as they stand in our juridical
cnt for the considerations above stated to make them the . System will be sufficient to lead to a just comprehension of
subject of statutory enactment. This immense field covers ) "~ the nature of Mr. Field’s under taking as it is developed in his
the general law both of col s, the law ol sales, ’ proposcd Civd! Code. It may be useful first to point out what
of pr artnership, of 'uwng/lzrs——o[ Corpor: Sorations, of - biTE and : this proposed C7ei/ Code is not. It does not dealin avery con-
notu ;’f—:hl*m',lﬂgyl” auance, and ac mnu% © siderible degree with statutory law. 1t is evident that the
erning the yights and dutics springing out of particulur - ] progress and changes of time must necessitate changes in
ployme nis, accupations, relations and engagements, as the or additions to statutory law, and such changes can be
law of ¢ mlus,u/__f__)_i_ug of master and servant, ol husband | cllected only by legislation. Every successive legislature
and \‘,1[(;,%11)(_1 the principal body of the law 1 finds occasion to engage in this work., The changes and
alleeling lWM':msfcr of property, real or additions are made, sometimes ignorantly, somcl.imcg negli-

personal. gently, sometimes to accomplish somec private and unworthy
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nce ie that the statutory system be-

end ; and the conscque
From time to time a thor-

comes deranged and confuscd.
and amendment must be pc:rformcd.

ough work of revisal
ted, redundancics climinated, deficien-

Frrors must be correc
licts reconciled, obscurities dispelled, and
arranged and reduced to an orderly and
This 1s a

cics supplied, conl
the confused massre
harmonious system and re-cnacted as a unit.
most uscful, and, at times, a very necessary work. Tt is

more correctly designated by the term reviston. It may

without much impropricty be styled, as it sometimes is, a

but it is not the « codification ” to which objcc-

codification;
hich Mr.

tion is made by this paper, nor is it the task w
Ficld has attempted in his Credd Code.
It should scarccly be necessary to interposc a caution

against confounding a codification with a Digest of the law;
he habit of

but the author of this proposed Creil Code is in t
1o as if codification werc necessary to supply the

argui
If a Codc were

needs for which Digests are designed.
nceessary, it should be all that the best Digest can be;
it aspires, also, to be somcthing more and very aifferents
/A,—Digcst asks no aid or sanction from thm It
Tewmne Lo sake the law. It purports to be simply
tement of what has been adjudged to be the

Tocs not a

a concisc sta
Jaw, arranged in a compendious and orderly form. 1f the

author of it fall into errors, as the wisest must, the faults
no other effect than to impair proportionately the

have
value of the work.  They do not become incorporated into

(he law.  DBut Mr. Ficld demands by his Cioil Code that his

clatement of the law, in every instance, right or wrong, be
seade the law, so that upon its enactinent it shall supcersede
the existing law, and itsell became the last arbiter over the
rights, dutics and property of men.  Thereafter no appeal

can be talen from it to the decisions of courts, however il

t
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lustrious, nor can the rules of right rcason or the venerable
name of Justice herscll be invoked against it Al:;d Ic
though it may have the formal, yet it w;l not h';\'c tl (*" q ‘
sanction, even of the Legislature. Confcsscdly‘ the E\:‘_"/
lature docs not and will not comprchend 1[ , Mr l'%'b’llsi
does not ask that it should. He has {requently 'l‘ : 1((
and the asscrtion is true, that the I C(Tisl’ltl’“ e A

~egislature “can no more
make a Qodc than it can paint a picture.” e asks that
the Legislaturce acccpr it upon the authority of the t\\:o
names sub.scribcd toit. If accepted and adopted, the laws
under \vhlcl;' we live will be those ascertained, declared
——n.ma’e——by Messrs. D. D. Field and A. V. Bm(]ford ax;d
mainly, as T suppose it would not be invidious or i;lC("
rccf to say, by the geutleman first named. ~ b
_ 1 h<.3 truc character of this measure, in he aspect in which
I design to.considcr it, is now developed. Its principal
feature consists in an attenpt Lo extend the province of statu-

fory law over ths par juri
-y le that department of jurisprudence which em.

braces the rights, duties and obligations of men in respect
both.to pm:son and property, in heir ordinary dealings and
relations with each other, that is to say, over the wl IE‘N ;

of private lawyto clothe {he St

to_the assembled wisdom of a tribunal of last resort. V1t is

an abrogati Our present i
@ 1 ogation ol our present and mmemorial system of juris
rudence, ¢ an abe -
pl ence, and an abandonment of the methods by whicl
that jurisprudence has or | A )
h Jt il_ udence has grown and become improved and
erfccted to a degree which i ‘
P ed to a degree which is, at least, not excelled by hat
ol any other nation. r

Il such a re i
such a revolution were necessary, if the acceptance of
‘ ‘ " O LANCe O
som : st i I
¢ form of codification were incvitable 1t would yet L
e 3 i TC 2C
0881 N R , PN N M )
possible to greatly reduce and vutigate the unavoidabl
: ; < { C

7. O . 3 . v " M
evils which would flow from it by the employment  of
) oyment o

A

Chat authority which has heretofore been accorded only
: only
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mecthods which would sccurc as complete and perfect a
codification as the wit of man could contrive. The talents
and learning which cannot be found in one man, or three
men, might be cnlisted in the work. The masters in cach
of the different branches of the law might be called to the
task. The combined result of their labors might be sub-
mitted to the judges elected by the people for their sugges-
tions and criticism; and a small, sclected number of the
wisest and best might be appointed for the task of final
review and completion. A work might’ thus be produced,
not, indeed, worthy to replace our present system (for that, as
" I believe, is impossible); but one in the presence of which the
crude compendium now urged for adoption would be left
in the obscurity and forgetfulness from which it is now
sought to rescueit. I design at a subsequent page to call
attention to some features of this performance which should
lead to its particular condemnation, but the present objec-
tion is to any scheme, even the best possible, for the codifica-
tion of our unwritten law. My object is to show that such
an attempt to subject the growth and development of popu-
lar institutions to forms borrowed from countries despotic
in present character, or historical origin, is unscientific in
theory, a false move in practical statesmanship, and sure to
produce, if successful, the gravest evils. Points which I
have herctofore had occasion barely to touch upon, 1 shall
endeavor now to develop with more fulness and precision.

1. My purposc is first to show that the scheme of codifi-
cation, assuming, as it docs, to reduce into statutory forms
the rights, duties, and obligations of men in their ordinary
relations and dealings with cach other, &5 wnscientific in

Vhicory.

A
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The advocates of codification cither directly assert, or
tacitly assume, that the rules of law pronounced by courts
in their opinions are so pronounced as being absolutcly and
under all circumstances truc; and they miust stand upon
this praposition, for without it ““ codification,” in the sense in
which we are dealing with it, cannot be safely attempted.
In the Introduction to the proposed Civi/ Code, understood
to have been written by Mr. Field himself, this position is
clearly taken. It is there said (p. X1v.): “ All that we know
“of the law we know from written records. To make a
“Code is therefore but to make a complete, analytical
“and authoritative compilation from thesc records. The
“records of thc comrmon law are in the reports of the
“decisions of the tribunals; the records of the statute law
“are in the volumes of the legislative act:!” And in the Re-
port made by -the Commission to the Legislature in 1863,
understood to have been penned by the same hand, and
which accompanied the original measure, it is said (p. viii.):
“ Whatever is known to the judge or the lawyer can be
“written, and whatever has been written in the treatises of
“lawyers, or the opinions of judges, can be written in a sys-
“tematic Code.”

The fallacy (and it is a gross one), wrapped up in these
plausible assertions that whatever is known can be written,

‘and that if a rule of law can be written by a judge in an

opinion, it can be written and enacted in a Code, con-
sists in the false assumption that courts lay down rules adso-
lutely, whereas, they lay them down provisionally only.

They do not, indced, declare

e Tules pro-
nounced are to be taken in reference to the facts which have
elicited the opinions, but this is always understood; and
whencver a case arises presenting different aspects, the rule
is subject to modiﬁczltiommLion as jusLiccTr\cx- ‘

’___.,\/_—’————""-’\_//
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pedicncy may dictate.  This, of course, cannot be donce with
arule enacted in a statute.  All such rules are rigid and abso-

arying

© lute, and cannot be modifed and shaped to suit the v
i a codifier

dhifferct—cases Ty extil

should corrcctly state any rule laid down by the court he
would attach to it the imitation which is always underst
in_connection wi 1 rules.  In-stating it without such
limitation he omits a most essential element always belong-
ing to it. The facts with which codification assumes to
deal, and out of which it secks to build its system, are the
opinions of the courts. Whence does it derive its authority

to omit, in arranging these facts, one of their most essential

features?
This line of thought should be pursued a step further

back, in order that we may understand the philosophical 'y
reason why the opinions of courts are, and must always be,
provisional ; for it is this which makes codification impracti-

cable. All unwritten law consists of rules by which the

standard of justice is applied to 4rown facts and conditions.

Apart from, and independent of, krown facts, there is no ‘
the \%
one, / /

1€ obligation of this precept

On the morning of creation

was felt by the first man. 1t is the only one we can now

truly feel in relation to the unknown facts and counditions

which are to arise in the future, and which may present

aspects different from any which have-been exhibited in .
the past.  Everything which bas occurred may be made the

subject of judicial contemplation, and the rule of justice m ;
respect to it may be declared; and the declaration may be
fitly applicd to all like cases which may arise in the future.
But here human power finds its absolute limit. There is
Onc Infinite Mind to whom the future is already present,
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The
attempt of the codifier to imitate this attribute is as [utile

and whose omniscience alone can prescribe its laws.

] . { . ] ..
and miserable as the effort of the scenic artist“to mimic the
thunder of Jove :

“ Demens! qui nimbos et non imitabile fulmen

*o* F % % * gimularat” * * !

Our unwritten jurisprudence acknowledges and accepts
The judge

never undertakes to decide anything more than the precise

this necessary limitation of the human faculties.
case brought before him for judgment. He considers the
facts of t/at case, and, with the aid of such precedents, analo-
gies and familiar rules as the deliberate and accumulated
wisdom of the past furnishes, he pronounces judgment, and
there stops. IW&O
essary part of his function, what the law is. Ile is not
bound to write an opinion. He usually does write one,
stating his views upon the legal questions. But thisis of
no binding force.

réqlmtc tribunals to follow, not the opinion, but
the nd the obligation is of no force in a future
If the court
in its opinion lays down rules in general terms which mnight

case presenting materially different aspects.

embrace cases diflering from the one decided, such declara-
tion of rules is_provisional only, and subject to modification

m any future casc presenting materially diflerent features.

The temptation to judges, in committing their opinions to

writing, to lay down a rule calculated to cover future cases
which may possibly differ from the one before then, is often
yielded to, and this practice is the one principal source of
Such
ssarily called for by the actual case, are called

the errorwhich often creeps into the unwritien law.

6 sard, not things edjudged ; but other courts
mned to accept them,; subordinate ones, [rom a

~—-—__“~. . - '
The strictest doctrine of stare decisis

[

Dok
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partial sensc of obligation, others, from a sentiment of
respect, and because of the authority which may justly be-
long to the talents and learning of thosc who pmn.ounced
them. In this mauner many an erroneous doctrine has
found its way into the law and held its place until its mis-
chievous fruits have compelled it to be challenged.  There
isno practice which the greatest and best judges of England
and America have more thoroughly united in denouncing
as a pernicious source of error, than that which leads to the

is preciscly what Codification consists in dotng.
Mr. Field’s assertion that whatever is /Anown can be
stated in words, is true; but it is true only of what is fully
and absolutely known. His assumption, of which
apparently the innocent victim, and which he seeks to im-
posé upon others, that unwritten law is Zlus knotvn, and
that the memorials of it lic in the opinions of the courts, is
false and delusive. All that is truly known is, that certain
actually occurring instances have been decided in certain
ways. These are the facts and the only facts.  The judges
had no function to do anything more, and if they went
further and undertook to pronounce arule which was to ap-
ply to any other case than one known to be like it, what they
said was mere gpinion, of no more authority than the opinion
of any private individual equally learned. No intelligent
judge ever yet professcd to know the law applicable to a
Suture and unknozon case. That is a thing beyond the reach
of the human faculties. Whenever a case arises in the
courts presenting features different from any which have
been made the subject of judicial decision, the business of

a judue is to consider these new features, and dctcmune> «&\ﬂ |

whether they are materzal; in other words, w hether the case

) | ke Rt X.WH cgrsibie byt
[
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differing as it docs in some of its circumstances, is, or is not,
the same in point of principle, If it be the same in such a
sensc, it is the same for all 47s pu:poses, and the law govern-
ing it is known. He must apply the same rulé as has been
applied in the like cascs. But if it be not the same in such a
sense, if the differences are material, it is a case therctofore
unknown,and there is no rule truly /Znown” which governs
it. Nevertheless, the judge must decide the case, and he
does so by the excrcise of that capacity for making a just
decision in a novel instance, which his studies and training
have created in him. By the light of reason, and with the
aid of analogies afforded by similar instances, he applics to
the case the standard of justice; and when this is done by a

tribunal of last resort, the law governing such cases may,

for the first time, be tr uly said to be known. It may be
said—is often said—that law not 4nown is the same as law
“not existing, and that consequently the function of the |

judge, as we have described it, is not to interpret and de-
clare already existing law, but to make law where none
before existed, and that this is Zgis/ation; and hence our
unwritten Common Law is somctimes styled (and is de-
risively styled by the partisans of codification) :j;'tdg?’»?ﬂﬂ[!’é’
Jaw. If all this were true it would not, of itsclf, amount Lo
an argument against unwritten law; for if the law thus
made is the best, it matters not by whom it is made. DBut
it i

(rue. It is a shallow view which regards law thus

making

¢ laav supposes in the body which excrcises it free-

it. It can follow or disregard them according to its own

views of policy and wisdom. But the judge is never thus
ch’ He is bound, in declaring the law of @ new casc, by

“established rules Just as much as in deciding a case which

i
declared )y the courts as made by them. The function of '

m of dction.  Existing rules are of no binding force upon
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has been decided a hundred times before. The law of a
new casc can be determined by him only by building
upon the foundation of law alrc wx declared.
IHis office 1s to apply the L\ISUD””@H[I’{I?(Z' f justice to the
new exhibition of fact, and to do this by ascertaining the
conclusion to which right reason, aided by rules al-
There is no arbitrary power

and any exercise of it by him would form clear

ready cstablished, lcads.
in him;
Nor can any discordance
The juris-

ground for his impcachment.
be found between this theory and the fact.
prudence of England and America may be scarched in
vain for an instance in which any respectable tribunal, in
determining the unwritten law of a new case, has assumed’
to excrcise the will of a legislator, or to do anything more
than to acknowledge the binding force of law already
madec and declared, and accommodate it to the new condi-
tions of fact. —

The force of this objection to codification has, in some
mcasure, been felt by the author of the Report and Intro-
duction already rcferred to, and he has made an effort to
meet it. His method of avoiding it is to admit that a
Code cannot provide for future cases, and then to assert
that his proposed Civil Code does not profess to provide for
them. It seecms to be his view that the positive
enactment by the Legislature of a rule of law can pro-
duce no larger or other effect than the declaration of
the same rule of law in a judicial decision; and that when
new and unforeseen cascs occur, they will simply not
be reacked by the Code, and may therefore be in some man-
ner decided as they arc now. 1t is said in this “ Introduc-
XVIL-XIX.): “It may, therefore, be safely
“affirmed that there is but one of the five Codes, that is to
“say, the Civil Code, to which, with any semblance of jus-

tion” (pp.

%

/
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W decisions, tha

understood as imperative only in respect to cases substam
tially the same as that in which it was declardd, is ever
present, and makes it easy to determine what an unforeseen

i
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“ tice, it may be made an objection that it cannot provide
This Codc is undoubtedly the most
and of this itis true, that it

“for all future cases.
“important and difficult of all;
“cannot provide for all possible cases which the future
“may disclose. It does not profess to provide for them,
“ *® * *® * * and if new casesarise, as
“they will, which have not been foreseen, thcy may be
“decided, if decided at all, precisely as _theyweuld now be /
“decided, that is to say,-bf analogy to some rule in the
“Code, or to some rule omitted from the Code, and, there-
“fore, still existing, or by the dictates of natural justice.”

But what manner of reasoning is this? A statute not ap- |
plicable to an unforescen case, even if the case fall within

its terms! In the interpretation and application of the law

decision is to be .

case is; but who is to say, and how is it to be asccrtumcd
what cases the Legislature, in enacting a statute, did or did
not have in view ? In cases of ambiguity in the language of
statutes, it is indeed a common practice in arguing for one
interpretation or another, to consider what cases the Legis-
lature probably had in view; but who does not know that
where the language is clear, the statute must have its eflcct

A

in all cases falling under its scope, foreseen or unforesecen,

-—‘—/ . .
and whether the results are just or unjust? Mr. Field must

admit that his proposed Ciwz/ Code consists of definitions
and 7ules, and that it is of the essence of a definition
or rule that it creates, or supposes, a c/ass of instances
to which it is to be applied. The class may be narrowly
and cautiously limited; but within its scope it embraces
future and unknown, as well as present and known cascs.

—
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The essential nature of classification consists in selecting
qualitics of objects, and declaring that all which possess
such qualities, whatever others they may exhibit, belong to
the class. When, therefore, any case arises for disposition
under a Code, if it present the features belonging to a class
created by it, it must be dealt with the same as other in-
stances in that class, no matter what additional and thereto-
fore unknown features it may present, which ought to
subject, and would have subjected, it to a wholly different
disposition, had the new features been present to the mind
of the codificr. The proposed Creil Code does, therefore,
deal with the future and the unknown, precisely the same as
with the present and known. No su/e whatever can be
framed which will not do this; or, at least, there is only one
way of stating a rule by which it may be rendered inoperative
upon new and uunknown cases, and that is by eapressly ex-
cluding from it all such cases. This could be done by one
general clause to the effect that the Code should not be
deemed applicable to any future cases, unless they should
turn out to belike in all material respects some casc or cases
which had already been made the subject of judicial decision'!
/Such a provision would indecd be ridiculous; but it would

be nccessary in order to render the assertion true that the

proposed codification does not declare the law for future

and unknown cases.

We repeat, therclore, for the truth is a vital and funda-
mental onc upon which the main question of codification in
large measurc depends, that all gust law, all law which con-
sists in applying dircetly the standard of justice to human
conduct, consists in applying that standard to Arozen facts,
and can have, in human apprchension, no cexistence apart
from the facts.  Until the faiss come into existence, the
guestions arising upon such facts cannot be known, and
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surely cannot be decided.  The Zao, therefore, in respect to
Suture and uinknown cascs is and must be wnkrown,; and if
it be not, and cannot be known, it cannot be codificd. Codi-

“fication, however, consists in cnacting rules, and such rules

must, as we have scen, from their very nature, cover future
and unknown, as well as past and known cascs; and so far
ses, it 1s no law that de-

as it covers future and 1
stice; it is a mere

Serves docs not embody
in the dark, it is a wiolent framing of rules without
réference to justice, which may or may not rightly dispose

It is a habit com-

of the cases which may fall under them,

ers in every scle 6 fail to observe the

mon to p
necessary limitations of the human faculties ; they assert an-
ability to know the unknowable, and to do the impossible. B
Humility is a lesson which the true man of scicnce finds
early occasion to learn. “ Magna, im0 maxima, pars sapi-
entie €st,.gzt{ea’z71/z acquo anino nescire velle”

The objection may here occur, even to intelligent and
candid minds, that il the proposition above insisted upon is
true, it would secin to disprove the expediency and even
the feasibility ol any statute law whatever.  But it must be
remembered that it was shown in the beginning of this
paper that there was an appropriate’ province for written
law, as well as one for unwritten Jaw, and that the above
arguments designed to show the impracticability of laying
down a rule which shall embrace futurc cases, is limited in
its scope to those subjects which properly belong to the
province of unwritten law, or in other words, to those sub-

jects as to which it is of predominating importance that the

_——%s should be guss; and it will also be remembered that

this department ol jurisprudence was also described as being
that which embraces the law governing the conduct of men

in their ordinary pursuits and rclations with cach other,
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or of what may properly be called private Jazv.  But 1
purposc to further answer this objection, inasmuch as it will
cnable me to present additional reasons and illustrations in
support of the main proposition.

In statute law, when limited to its proper subjects and
kept within its appropriate boundaries, there is no attempt
to make rules (or wnkiowwn conditions of fact.  These condi-
tions are, indeed, to arisc in the future, but they are, never-
theless, Lurozon, or, which is the same thing, contemplated as
known, for they are, as it were, created by the statute, and
particularly specified init.  1f a case arise presenting those
conditions, it is disposed of by a statute which was passed
in full contemplation of such a state of things. If any case
arisc which does not present the specified conditions, it does
not fall within the operation of the statute, and is not decided
by the statute. Not so, however, with the unwritten law.
/t must deal with every case which falls within its general
province ;- it is all.embracing ; it must apply the standard
of justice in cvery iustance. 1f a man commit what scems
to be a wrong action, the statute law must be consulted to
learn whether the act is made a crime.  1f it be not, although
the deed may have been one of great moral cnormity, justly
demaunding punishment, it must go unavenged and justice
remain unexceuted.  This is the evil which society must
suffer as the price of that certainty which can be secured
only by statutory law. But il a controversy arisc between
two mcen concerning the ownership of property, and there be
no statute upon the subject, the unwritten law must, neverthe-
less, decide it. No matter how novel the question, it must
be deterinined. It would not be endurable that one man
should hold unchallenged possession of property to which
anothier honestly laid claim, for the reason that the casce was
so novel as to render it difficult to determine to whom it
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Justly belonged.  Socicty may lecave a criminal unpunished;
private citizens do not feel an additional burden on this
ground; but it cannot leave private coutroversics aunde-
cided, or to be decided by force.

It is true therc is a possibility that when a class of
cases is created by the terms of a statute for the operation
of a statutory rule, a case may arise exhibiting the prescribed
conditions, and thus falling within the class, but at the same
time exhibiting other wuforesecn conditions which render
the operation of the statutc unjust. This is the evil, as we
have before shown, inseparable from written law ; but it is
reduced to a small and endurable mzndizun: when this law is
confined to its true province, namely, to that department of
the civil administration in which certainty, more than strict
justice, is of predominating importance. Thus in the whole
public administrative system, such as embraces the times
and modes of clections, the dutics of officers, the imposition
of taxcs, the taking of private property for public use, &c.,
&c, it can be easily scen that the cases likely to arise are
few in respect to varicty, arc in the main simply repetitions
of each other, and arc, for the most part, created, as it were,
by the statute itsell. They are, therefore, Frzown to such an

- extent as to enable the skillful legislator to successfully

deal with them leforchand, through the instrumentality of
statutory law; but even here it is not infrequently found
that the statute in many respects is ill suited to the cases
which arisc under it.  The true source of the difficulty in
such cases is always to be found in the fact that the [ramers
of the statute did not well foresee the conditions under which
it would operate.  This may be for the reason that they
were ignorant or negligent, and the statute, conscquently,
unskillfully framed, or for the reason that the subject of legis-

lation was onc so full of wariefy in the cases likely to arise
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under it, that no ordinary sagacity or carc could anticipate
themn.  When this is the case it is an infallible proof that
the true boundaries which limit the province of written law
have been overstepped.

Turning to the appropriate province of unwritlen law,
that embracing the rights and obligations of men in respect
to person and property in their ordinary dealings with cach
other, where cvery case which arises must be decided, and
it is of predominating importance that the decision be in ac-
cordance with justice, it will easily be perceived that the
ever-varying conditions of the future cannot be forescen, and
consequently canunot be dealt with beforchand by written
law. The general fact of the variety of new conditions in-
cessantly arising in human affairs will readily be admitted ;
but few have attentively considercd-—none can adequately
comprehiend---the infinite number of the diversities.  In the
State of New York, c_a’xch successive day witnesses acts, mil-
lions in number, cach one of which may, by possibility, be-
come the source of dispute, and call for judicial decision,
and no two of them be alike! When we reflect that this
number is to be multiplied by the days and years during

which a written law is designed to be operative, we must

agree that no finite wisdom can provide beforchand for such
1o huute wisdom :

infinite a: Wknown variet mplexity.

Some, perbaps, while admitting  that no written law
can be devised for this province of jurisprudence which
would not fatl in a vast number of instances to secure justice
between man and muan, may still ask, whether it may not be
expedient to sacrifice justice, even in a large number of par-
ticular instances, for the sake of the great general bencefits

which mighibe supposed to flow rom the {writien

law. The lirst answer to this inquiry is ® 1 a policy
would not only Lo inexpedient, but impossible. The neces-

—
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sity of enlorcing justice in particular instances, in that
field of human action of which we are speaking, is impera-
tive,and can be subordinated to no other object.  Whether
elections are held at one particular time, and in one mahner
rather than another, what dutics may be imposed upon this
or that public officer, are matters, comparatively speak-
ing, of indifference. The written law may determine these
thingsin any onc ofa varicty of ways. Butthat imen should
receive the just rewards of their labor and skill, that they
should be maintained in the peaceful enjoyment of their
property, that craft and cupidity should be restramed, are
matters which society must, first of all things, sccure for its
members. Itis for this end that governments exist. Without
it peacc and order would be impossible.  And it must be
secured in all cascs; with thosc few exceptions only which,
all can see, must, in consequence of human infirmity, occa-
sionally arise undcr the best devised institutions. The un-
written law, bound by no rigid form of words, in dealing
with any nove} conditions of fact which the variety of human
affairs present, can address itself without embarrassment to
the simple office of applying the standard of justice to the
particular case. All mea count and rely upon this. They
engage in their transactions without the aid of a professional
expert, without knowing or caring to inquire what the rules
of law may be, with no other guide than honest intention
and ordinary prudence; but in the full confidence that the
rules of law which would govern their transactions, should
they ever be challenged, would be the simple dictates of
justice and common sense iutelligently ascertained and
applicd.

The sccond answer is, that all such endeavors to secure
certainty in this province of jurisprudence at the cost of

justice, would overreach and defeat themselves. Whenever
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a statute is found to work injustice in conscquence of the
failurce of its framers to suitably provide for cases which
they could not foresee, an opposition arises against the ope-
ration of the law. If the injustice be gross, the moral sense
is shocked.  The injured party exclaims against the wrong.
The courts recoil from the office of enforcing the law.
Doubts arc entertained concerning the meaning of the stat-
utc. The plain sense of the words is insisted upon by on
side, the improbability that such injustice could have becn
intended, by the other. The difficulty is usually resolved
by the cmployment of the subtle arts of interpretation, and
the obvious meaning of the language is expounded away in
favor of the interests of justice. Who does not know that
of all the manifold sources of wucertainty in the law none is
so fruitful as the attempt to apply a statute to a case falling
withinits terms, but which, not having been forescen by its
framers, does not fall within its spirit ?

In dealing with the. question of codilication, as I
have thus far done upon grounds of principle, 1 have
sought to give emphasis to the distinction  between
public and  private law, a distinction which has not
hitherto, so far as I am aware, been dwelt upon in the
discussions upon this subject, and to show that while
statutory forms arc necessary to the former, thcy are,
with a few easily recognized exceptions heretofore indi-
cated, worse than out of place in relation to the latter.
Systems ol mere administration arc mechanisms created
by meen, and men may, therefore, prescribe for them any
desired modes of action; but human socicty is itself a vast
and complex mechanism zof created by men, and moving
according to its own incxorable Jaws. 1t is the humble office
of man reverently to ascertain these as from time to time

they revezl themselves. The presumption of undertaking

|
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to substitute his own wretched devices in place of them,
will carry with it its surc punishment. The only effect of
it will be to bring about discord and confusion, the cvils of
whicli he alone will be compelled to bear, and the only
escape from which will be found in a penitential return to
the path which nature herself has pointed vut.

The thought last suggested, that of the Zupossibility of
the ultimate success of any effort to permanently supersede
the unwritten law by statutory enactments, should be
further pressed upon the attention. We hear from the
partisans of codification much derisive reference to the un-
written law, as “ judge-made law,” as law drawn from the
and this is often declared

*

“gnner consciousness of the judge
to be only another name for the whim, the prejudice or
caprice of the judge. The writings of Jeremy Bentham,
the great apostle of codification, teem with this form of
detraction. All this is unworthy the name of argument.
The ounly important thing for society is that it should be
governed by the besz law.  1f the judges really assumed to
make the law, it would be no ground for objection, provided
the law made by them was the best which socicty could
obtain. 1f, in fact, they do make better law upon the
subjects with which they deal than legislatures or codifiers,
their services should be retained, and that of others dis-
pensed with.  An unworthy judge may, indecd, act from
prejudice or caprice, and as no men are perfect, all may be to
some extent under the influence of such motives.  But what
can be more unjust, untrue and unphilosophical than to
convert the exception into the rule, and assert all law de-
clared by judges to be but the conclusions of arbitravy will
or caprice, because it may, by possibility, be so in some
instances?  Those who make these random and reckless
asscrtions usually contradict themy by their own conduct.

3
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Mr. Tield, for instance, after liberally indulging in this

form of detraction against unwritten law, proceeds to dis

cessful, to declare and adopt the very law which

and capricious ; as declarcd and sanctioned by the codifier,
it is scientific, truc and worthy the acceptance of a State!

\What quality is it which this “law” has gained inits passage .

through his iatellectual crucible?

It is important to firmly grasp the truth that the work of
declaring or making law, whether committed to the hands
of a judge, a legislature or a codifier, is substantially the

same. It is the task of applying the national standard or

‘idcal of justice to human affairs. This may be thought to

be an obscurc phrase; but there is no obscurity about it

which is not found in all language that deals with funda-
mental ideas. In pushing our inguiries back to the
original clements of any moral science, we finally reach
a point at which our conceptions become so dim and
shadowy that it is not casy to represent them to others,
or cven to oursclves; in clear and intelligible forms of
specech. But in employing the above phrase, we keep a
sale distance within the boundary of inteliigible thought.
That there is a szandard by which the excellence of laws
may be tested is proved by the simple fact that judges
and legislators intclligently discuss the question what the
law ought to be, and arc able to convince each other.
The work of the legislator, like that of the judge, is criti-
ciscd by the public and condemned or applauded.  This
conld not be, unless there were some generally recognized
stundard with which such work could be compared. Were

the legislator asked what his ultimate object was 1n voting
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to enact any law, he would answer, to secure justice or
utility, or expediency, or to conform to his sensc of right;
and if the judge, when declaring the Iaw ina novel instance,
were asked the corresponding question, his answer would
be to the same cffect.  And so, also, with the codifier, when
authorized, like Mr. Ficld, to formulate improvements of
the law. From what source does Mr. Field draw the numer-
ous rules contained in his Crwi/ Code which he proposes
as amendments or mprovements of tue cxisting law, but
that “inncr consciousness” which he aficcts to deride? 1e
suggests these rules because they accord with his con-
ceptions of justice and expedicncy, and these arc shaped
and moulded by the influences which have surrounded and
still surround him, and thercfore accord, or should accord,
if he be a competent legislator, with the general standard of
the intelligent part of the society in which he lives. Who
does not know that the ultimate support upon which all
laws must rest is public opinion And what is this but
saying that law, in order to be obeyed and culorced, must
accord with the public standard or conception of justice?
All well conccived cfforts to make, or to declare, law, are,
thercfore, efforts to apply this public, or, as we have styled
it, national, standard of justice to human conduct. This
national standard, more particularly stated, is the final re-
sult of the moral and intellectual hife and culture of a
nation, the product of all the influences, public and private,
which tend to cultivate and develop men's conceptions of
what is just, expedient and usclul, and which is uncon-
sciously perceived and felt by C\'or)'\imli\'idu:ﬂ membaer of
society by rcason of the fact that heis such & member, and

exposed to like influences with his fellows.?
t The Vocation of our Age for Legistation. By Savigny, 1814, Translated by

Haywooil.
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Now, inasmuch as the cssential function of making or de-
claring the law for new cases is the same, whether the
work be done by the Legislature, or the judges, consisting,
in cach instance, in applying the national standard of jus-
tice, the question, whether it should be done by the Legis-
lature, or by the courts, must be determined by the answer
to the question, which will do it best, and this has alrcady
been indicated.  \Where it is of prime importance and
practicable, that it should be done beforehand, the Legisla-
turc is the proper body, in other cases, the courts ; that is
to say, all matters of civil administratioh, and questions of
mcre politics, in other words, public law, should be dealt
with by the Legislature, and all matters relating to the or-
dinary conduct of men in their personal and business rela-
tions with cach other, in other words, préivate law, should be
left to be dealt with by the courts.

These are the dictates of science. This is the natural
order; and all attempts to contravene it, while certain 1o be
fruitful in mischici, will as certainly fail of success. If the
Legislature undertake to make rules bcforeland for the
government of the ordinary relations. of men with each
other, 1its work will not stand whenever it is found not to
accord with the demand of justice. That voice cannot be
silenced, unless 1t is satisfied. It speaks with all the might
of public opinion. It urges its demands in all places in and
out of courts, and submission to it is incvitable. 1t may
compel an interpretation of the statute in accordance with
its demands, even against the written letter of the cnact-
ment. By successive judicial decisions, harmony may be
enforced between the written law and the standard of jus-
tice; and in this way the unwritten law reassert its natural
and exclusive sovercignty over that province of jurispru-

dence which embraces the rights and duties of men in their
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ordinary rclations with cach other.  But this violent process
necessarily carries with it a grave mischicf. It cannot be
accomplished without overriding, in some measure, those
settled rules of interpretation which are the chief means of
securing stability in the administration of justice.
Whoever follows with attention the line of reasoning 1
have thus far pursued, will, at some point, ask how it hap-
pens, if all attempts to subject the principal department of
jurisprudence to the bperation of written law be, as I have
endeavored to show, unscientific, inexpedient, and, indecd,
in a certain sense wholly impracticable, that some of the
most cultivated nations of ancient and modern times have
persistently acted upon a contrary policy, and made general
Codes covering every province of the law the basis of their
jurisprudence.  This inquiry is indeed most pertinent; for

if it be truc that such nations have subjected the whole

matter of private law to written cnactment and still
maintained a judicial administration which will stand with-
out disadvantage in comparison with our own, the forego-
ing reasonings should receive further scrutiny, or at all
events, circumstances should be pointed out which might
explain this apparent incongruity between the teachings of
theory and experience.

The first obscrvation to be made upon this possible objcc-
tion is, that it assumes what is not true. It is not truc
that any mnation, ancient or modern, has successfully

undertaken to subject the whole body of private law to statu-

’_tgz_'x‘fgp\ns; and it is truc that, so far as any such attempt

has been made, it has, in every instance, been attended by
the confusion and misclief which have been pointed out as
the inevitable conscquences of such a policy. T therefore

gladly welcome this opportuuity to fortify the views I have
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endcavored to establish, by a reference to the actual experi-
ence of other nutions.

Attention should be called, at the outset, to the exceed-
ingly loose reasoning whicli marks most of the common
arguments by which the expediency of codification is sought
to be supported by the teachings of actual expeyt

examples of Rome, of France, of Prussia, or
are frequently cited as proofs that Codes of P
should everywhere be adopted.  Such arguments can have
no force unless coupled with proof of two things; first,
that the judicial administration of private law in the coun-
tries referred to has actually been under the control of
written Codes; and second, that such judicial administration
Is supcrior to our own. But such proof is not cven at-
tempted. It would be impossible to makeit; the argument,
however, tacitly and falsely assumes the fact.

The example first to be considered is that of Rome. This
1s the one most frequently urged, we will not say by the few
learncd, temperate and prudent advocates of codification, for
there are-such, but by the noisy dogma,ﬁéts, who eniploy
clawor in the place of reason. They-scem to have a notion
that the jurisprudence of Rome, until the time of Justinian,
was in a state of utter confusion and uncertainty, and. that
by the composition of a Code embracing all departments of
the law, that Emperor succeeded in bringing order out of
chaos, and established a system which, in its actual opera—
tion, sccured to the people over which it was extended the
blessings, not therctolore enjoyed, of a scientific, certain and’
Mr. Field, himself,
in his defense of the policy of codification ccmmincc{in the

harmontous administration of justice.

Introduction to his proposed Ciedl Code, makes, as his first
argument, an appeal to the example of Rome. e says (p.

3V At Tthe feasibility of a complete codification of the

N
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law] “was {ully proven by what had been done in respect
“to the law of other countrics. The law of Rome in the
“time ol Justinian was, to say the least, as difficult of reduc.
“tion intoa Codc as is our own law at the present day. Yet
“it was thus reducced, though, no doubt to the disgust and
‘“dismay of many alawycr of that period. The concurring
“judgment of thirteen centurics since has, however, pro-
“mnounced the Code of Justinian one of the noblest bencefac-
“tions to the bhuman race, as it was onc of the greatest
ing phrases
of Justinian

“achievements of human genius.” These sg

must excite the smile of the civilians. Th
is but a rewision and consolidation of the §
tions, which correspond with our s/atutes, and which, taken
together, constituted what may be called the stzatuzory law
of the Empire, and which, for the most part, related to the
organism of the State, the formsolitsinstitutions, its oflicers
and their dutics, in other words, covering the same matter
which our statute law covers, and which, as we have repeat-
edly said, is the appropriate province of written luw.  In-

“stead of being one of the ““highest achievements of human

genius,” it is a work certaiuly not superior to any onc of a
hundred similar ones which have been exccuted from time
to time in other nations, our own Stateincluded, and instcad
of being properly described as “onc of the noblest bene-
actions to the human race,” it is something which very few
individuals of the human race know or care, or nced to

know or care, anything about.!

1 ¢ ’The Code contains the decrees of the Xmperors, from Constautine to Justinian,
and has th2 least reputation of Justinian’s works.  In respect of Latinity, it is inférior
to the Digest and Institutes ; as regards style, it is bombastic and inflated.  Its ar-
rangemont is not supecor to that of the Pandects, while in respect of caoteric merit it

is contradictory and somctim @5 even unintelligible. Professors fear o altempt its

explanation ; stwdents shrink from it, while commentators only uss it to explain pas-

sages in the Digest.”  (Juridical Socicty Papers, vol. I, p. 487, by Patrick Mac-

Chombaich (Colquhoun.)
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The culogy often expended upon the Roman law by
its admirers, and which Mr. Field has borrowed and ap-
plicd with somewhat ludicrous effect to the Conr, belongs

to another part of the work of Justinian, the or

Paxprcrs, which consisted of a digest of the—treatises
of the most illustrious writers, sclected from a preced-
ing and purcr age of Roman jurisprudence.  This work
covered the domain of private law, that which rclates to
the rights and obligations of men in their ordinary dealings
with each other, and which we have so often insisted upon
as being the appropriate and peculiar province of wnwritten
law. Itwasanattempt to gather together, tQ consecrate, and
by consccrating to preserve those priceless contributions to
jurisprudence which the blended thought and experience—
the unwritten law-—of a thousand years had made, and which
a declining age was no longer able to enlarge and was be-
ginning to forget. The design was noble, although the cx-
ecution was exceedingly imperfect; but it would be the
gravest of crrors to scize upon the glory which belongs to
the authors of this S‘)'StCi‘l] of law and transfer it to Tribonian

and his colleagues who abridged it, or to their imperial

master, who made i(statutory’

In order to ascertain thretrue import of the lesson taught
by the history of Roman law and the work of Justinian, we
must consider with some precision what the sources of that
law were, its condition when it engaged the attention of
that Jimperor, and his dealings with it. A very hasty sketch
is all our limits permit.

Political motives led 1o the adoption in Rome, at a very
carly period, of a system of written law, covering, it sccins

probuble, to a greater or less degree, that domain of juris-

prudence which we have insisted upon as being the pecu-

liar province of unwritien law. A ficrce dispute had arisen
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between the plebeian and patrician classes, turning upon
questions conccrning their respective rights, and the dis-
pute was resolvable only by the incorporation into written
statutes of the opinions of the victorious party. This was
the history of the origin of the law of the Twelve Tables,
which was the work of a Commission styled the Decemviri,
created about the ycar 450 B.C. Of this law, in its original
form, fragments only remain ; but it seems probable that its
framers extended their work over a larger arca than the
points in dispute, and attempted to reduce to written
forms the main body of the pre-existing law. The Twelve
Tables, therefore, were in the nature of a gencral Code,
which attempted to provide for futurc cases. What must
happen in every such case to the end of time, happened
here. In the practical work of administering justice, or, as
wc have before expressed it, of applying the national stand-
ard of justice to the ordinary business and relations of men,
the Twelve Tables were found to be an obstacle; the rigid
letter of the law was constantly found not to be suited to
the ncw and unforesecn cases, arising in endless succession.
One of two things was necessary ; ecither that the letter of
the law should be departed from, or the right administra-
tion of justice be sacrificed. In such a contest there can be
but one result. It is the letter of the law which must yicld;
and this was accomplished in Rome, as in likce cases it has
been accomplished everywhere clse, by the arts of subtle
exposition, and the invention and employment of fictions, and
other devices by which the law is apparently obeyed, but
really evaded.

One agency by which this result was accomplished came
¢h the action of the judicial tribunals. The Roman
whosce office most ncarly resembled that of our
=5, found continual occasion to supplement or evade the
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rigid and ill-adapted language of the Tables; and in order
that the public might know beforehand the extent to which
this discretionary power of the Prictor would be carried, it
became the custom for cach of these magistrates before
entering upon his judicial functions to draw up and pro-
mulgate what was styled an ¢déez, in which the rules were
Jaid down Dby which he avowed that he would be guided in
his official action. This edict, however, not being strictly
law, was itself interpreted and applied with as much lati-
tudc as it exhibited towards the rigid Code it was designed
to supplement; and as the Prector’s term of office embraced
a year only, the successive. preetorian edicts effected those
gradual and almost insensible changes in the administration
of private Jaw which constitute what is very properly
termed its devcelopment or growiZ.  Each Practor took the
edict of his predecessor and adopted it so far as it had stood

the test of actual experience, supplementing and amending

it in those particulars where it had proved defective. The
Roman Practor, however, was not a master of the scierice
which he aflected to expound. FHe was not, as with us,
sclected from the cluss of experts in the taw, by reason of
his supposed prominence among his fellows, and called upon
to devote himself {or successive years to judicial duties.
He was an asplring politician, passing through the various
grades of official dignity on his way to the consulship, and
discharging for a single year the dutics of judicial office.
It was impossible that the great function of adininistering
justice in a civilized state could be performed by the un-
assisted labors of these Heeting officials. Jurisprudence s
a SCILII(::,’QLL,LI uﬂMLq)phM-ls one ol the most dil-
ficult of arts.  As in all other sciences or arts, socicty
demards the genius and skill of cxpcrt\s i and in some form,
direct or indircet, this demand must be supplied; and this
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introduccs me to the second and principal agency by which
the national standard of justice in the Roman State was at
the samec time cultivated, developed, and applied to the
actual busincss of life.

This was the class off jlt?iSLmlfb\Y—-p[ ivate citizens, whose
by the employment of study-

highest ambition was sz
ing the scicnce of jurisprudence and bestowing the beneht
of their labors upon the public or their clients. To them
the Preactor resorted for aid in the composition of his annual
edict, the private citizen for advice, and the principal officers
of State, and the Emperors themselves, for guidance in the
discharge of legislative and exccutive duties. Never in any
socicty, ancient or modern, was the office of the jurist more
respectable, or more gloriously filled. The classic age of
the jurisprudence of Rome, coinciding with the period of
her renown in arts and arms, and cxtending from the birth
of Cicero to the reign of Alexander Scverus, is full of
illustrious names, whose lives were devoted to the task
of developing the science of jurisprudence and adapting it
to the evershifting phases of human affairs.  The prastorian
edicts were, as we have seen, largely their own work, and
even thosc, after the annual revisions and corrections of six
centuries had brought them to the highest attainable per-
fection as practical systems of law, were subjected to the
authoritative criticism and comment of these confessed
masters of the art of applying the standard of justice to the

ordinary rclations and business of men.?
/

1 Gibbon has sketched ina few master strokes this peculiar feature of Roman
policy by which the-owzoritten lazv beeame supreme in the administration of private
justice. The shining paradox which closes the citation, compresses into a line
what might be expanded into pages : ¢ A more liberal art was caltivated, however,
¢ by the sages of Rome, who, in a slricter sense, may be considered as the authors of
¢ the civil law. The alteration of the idiom and wanners of the Romans rendered

“the style of the Twelve Tables less familiar to each rising generation, and the
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@15, Papinian, Paul, Ulpian, and Modestinus
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The public opinion of Rome demanded that the judges
should obey the concurring voices of these oracles of juris-
prudence, and their responses to questions submitted to
their determination thus silently acquired the force of law.
Augustus gave to this established usage the full sanction

“of an imperial command; but he attempted to control it in

the interest of the sovercign by restricting this privilege of
private citizens to declare the liw, to such as the imperial
favor should selcct.  Adrian repealed this restriction, but
the incvitable discordancy of opinion, where the counsellors
were numerous, compelled its restoration.  “ The conscience
“of the judge was perplexed by the number and weight of
“ discordant testimonics, and every sentence that his passion
“or intcrest might pronounce was justified by the sanction
“of some venerable name.  An indulgent edict of the
“younger Theodosius excused him {rom the Iabor of com-

“paring and weighing these arguments.  Iive civilians—

were

“established as the oracles of jurisprudence; but if their,

“opinions were cqually divided, a casting vote was ascribed
“to the superior wisdom of Papinian

. T~ . .

The development and growth of Roman jurisprudence, as
thus sketched, continued until the reign of the Emperor

“ doubtful passages were imperfectly explained by the study of legal antiquarians.
¢« To define the ambiguitics, t> circumscribe the latitude, to apply the principles, to
““ extend the consequences, to reconcile the real or apparent contradictions, was a
¢ much nobler and more important task, and the province of legislation was silently
“invaded by the expounders of ancient statutes.  Their subtle Interpretations con-
““curred with the equity of the Pructor to reform the tyranny of the darker ages.
““ However strange or inbicate the means, it was the aim of artifical jurispradence to
“ restore the simple dictates of nature and reason, and the skill of private citizens
“was usclully employed to undermine the public institutions of their country.”

(GiblLon's Decline and Fall, Milman's Ed., vol. iv., p. 319.)

T Mihnan’s Gibbon, Vol IV, p. 327. -
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Adrian; and during this long period the just boundary
between the provinces of written and unwritten law was
preserved. The public administration of the State was
regulated by the former, and the field of private rights
and dutics was occupicd by the latter. The emperors
had, indeed, long been invested with absolute power; but
it was sparingly exercised in the province of private law,
the great mass of which still remained substantially un-
written.

The Empire was now verging towards its fall. Rome
began to fecl more and more the arbitrary hand of her
master. The decadence was marked by a corresponding
decline in jurisprudence, and the extension of the province
of legislation over the proper domain of the unwritten law
was one of the principal features! Whether this extension
of legislative power over the domain of private law was the
cause, or the cousequence, or simply an accompaniment of
the decline in the juristic Literature, we will not undertake
to pronounce; but upon either view, the fact is significant.

1t was, indeed, impossible {or the noble jurisprudence of
Rome, which had its origin under the free influences of the
Republic, to preserve its integrity amid thc general decay
of morals, arts, letters and arms which marked the decline

of the Empire, but two circumstances tended greatly

1« Adrian appears to have been the first who assumed, without disguise, the
¢ plenitude of absolute power, And this innovation, so agrecable to his active mind,
¢« was countenanced by the paticnee of the times and his lony abseuce from the seat
“of government.  The sume policy was embraced by succecding monarchs, and,
¢ according to the harsh metaphor of Tertulling, € the gloomy and intricate forest
““of ancient Jaws was clewred away by the axc of royal mandates and constilutions.
“ During four centurics from Adeian to Justinian, the public and private jurispru-
¢ dence was moulded by the will of the sovercign; and few institutions, eilher
“human or diving, were permitted to stand on their former basis.”  (Milnan’s

Gibbon, Vol. 1V, p. 313.)

—\%
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to hasten the march of its degeneracy. In the first place
the changes in human aflairs were continually rendering
much of the works of the classic jurists obsolete, and requir-
ing new adaptations and changes of the law. In the next
place, before the art of printing was known, the cost of the
materials of writing was so great that the works of a past
age could not be perpetuated and multiplied at a price
which would enable any but the very rich to possess them.
They gradually disappcared and perished under the decay
of time, except so much of them as were preserved in the
treatises and commentaries of succeeding jurists; and the
genuineness of these fragments was the subject of {requent,
and sometimes insoluble, dispute?

Such was the condition in which Justinian found the Ro-
man law. It may be briefly summed up as follows:

Firvst.—The starutory law was embodied in the earlier
collections known as the Gregorian, the Hermogenian and
Thceodosian Codes, and i the subseqent Constitutions of
the later cmperors, and was encumbered with the supér-
fluitics and contradictions which necessarily result from
successive cnactments relating to the same subjects through

a long period of time. It required a thorough rewision.

SEcoND.-—The wnwwriticn law, the authoritative sources of

1 ¢“The books of jurisprudence were interesting to few, aud catertaining to none;
¢ their value was connected with present use, and they sunk forever as soon as that

“¢use was superseded by the inuovations of fashion, superior merit, or public au-

“thority. In the age of peace and learning, between Cicero and the last of the

“ Anfonincs, many losses had been already sustained, and some luminaries of the
“ school or forum were known only to the curious by tradition and report.  Three
“hundred and sixty (succeeding) years of disorder and deca; had accelerated the
¢ progress of obliviva ; and it may fiirly be presumed that of the writings which
¢ Justinian is accused of neglecting, many were no longer to be found in the libra-

““ries of the Last.”  (Mihnan's Gibbon, Vol. IV, p. 335.)

“

.
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which for a thousand ycars had been the writings of private
jurisconsults, was in still greater confusion. The works of
the universally recognized masters of the science had first
become m part superseded, and finally lost.  Their succes-
sors were an ignoble multitude “of Syrians, Greeks and
“ Africans, who flocked to the Imperial court to study
“Latin as a forcign tongue and jurisprudence as a lucrative
“profession.” There was a want of that Instrumentality,
indispensable in the administration of unwritten law,
namely, wniversally recognized aunthorities to which appeal
could be made.

We are now in a situation to understand and appreciate
the nature of Justinian’s work. It embraced three principal
features: (1.) To reduce to one compact and consolidated
body the whole mass of statutory law, and republish it, so
that it should completely supersede the former Codes and
the subsequent-impcrial Constitutions. (2.) To make an
authorized Digest of the whole mass of the juristic literature,
embracing, as it did, the entire province of the unwritten
private law of the Empire, which should superscde the
Twelve Tables and all éommentaries thereon, the practorian
edicts, and the writings of all subsequent jurists. (3.) The
composition of a treatisc or manual for the instruction of
students and magistrates in the clementdry principles of
this legal system. |
_ The firsz part of this scheme was carricd out by the execcu-
tion and publication as law of what is called T Cobr,”
which is confined, for the most part, to the proper province
of written law, the law relating to the public administration
of the Empire, and fills much the same place in the Roman law
of this period as is occupied by the Revised Statutes in the
legal system of New York, We may dismiss this {rom fur-
ther notice as being a work of comparatively little interest

Tnd
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to succeeding ages, and throwing no light upon the main
question we are dealing with!!

The third part of Justinian's work was accomplished by
the composition of what is called “ THE INSTITUTES,”
It was in no respect a

and
this also merits little attention here.
Codc of Luw, but a manual for the instruction of students in a
knowlcage of the law. »

It is the second part of this imperial scheme which espe-
cially demands our attention; for it is this which is really
intended when the work of Justinian is appealed to as sup-
porting an argument in favor of codifcation. 1t consisted
in a digested abridgment of all that was supposed to be
truc amt utility in the treatises of the Roman
jurists.  Rejecting the feeble and degencrate productions
of the later lawyers, he went back to the time of the perfect-
ing of the Perpetual Edict by Salvius Julianus, and selected

some forly treatises composed within the century succeed-

ing that work. These werc condensed, digested and

e dn general it may be said that the Codex consists, to a much greater extent
¢ than the Digest, of public law in all its departinents; that is the Taw which pre-
¢ seribes and regalates the organism of the State, with all Stale institutions,
¢« whether civil or ccclesiastical.  Here belongs all that relates to forms of govern-
‘“ment, modes of administration, duties of public officers, and the like.  Under public
“law s included also eriminal law, the law of crime and punishinent-—a crime
“ being a wrony action viewed as affecting the rights, not of individuals, but of
¢ society, as a violution of public peace and order, as an offense against the State,
“ On the other hand, prévafe law is occupied with the rights of individuals, with
¢ the modes by which individuals may acquire such rights or transfer them to
“others, and the ways in which individuals may obtain personal redress when these

“rights are impaired by fraud or violence.  Now, the fact which I wish to ¢m-

¢ phasize is this: that the Digest is composed of private law in a far lurger propor-
“tion than the Codex. This §s a fact which gives to the Digest something of the
““superior interest and importance which belongs to it. 1t is mainly by reason of
“the private Jaw which it cmbodies that the Corpus Juris his excried its immense
“influenee on jurispradence and justice in Modern Europe.™  (Hadley's Introdue-

tion to Roman Law, p. 14.)

-
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arranged in fifty books, and the completed work was pub-
lished and declared as authoritative law.

But the important thing to be here observed is that this
work bore little resemblance to ordinary written law, or to
a Code in the sense in which we arce considering that term,
It did not speak, asa statute speaks, in the shape of simple
rules or commands.  Composed from_scicntifie-trertiscs, it
preserved many of the featurcs of a scientific treatise. It
was a statement of the pzMncc of the law
in the language of the authors whose works were sclected,
accompanied with argument, explanation and illustvation

and naming the jurists whosc language was adopted.

authority of the writers whose works were thus abridecd,

The effect of
the codification was simply to make the Digest the only

They possessed the authority of law before.

book in which these precepts could be sought.  The law in
this form had, in large mecasure, the attributes of wzoritten
law. ltwas still a law of principles more than alaw of wwords.
It was plastic, susceptible of interprctzltiomnpplicution

which would suit the infinite varicty of aspccfs exhibited by

human affairs.

It was, indeed, no part of the design of Justinian to change
in any respect the essential nature of Roman jurisprudence
The idea of a Code in the
modern sense, as a legislative republication of the whole

as a system ol unwritten law.

system of law in the imperative form of a statute, was not
present to the minds of Justinian and his advisers. That
ideais of modern origin altogether.t  His scheme was in
strict accordance with the historical development of Roman
law. Tt recoguized the fact that private, as distinguished
from public law, was the product of the learning and labors

1 Austin's Jurisprudence (Camplell’s l_",d.); vol. 2, g20.
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of the jurisconsults; that after a degencracy of three cen-
turics the age no longer produced any of thuse great exam-
ples of original and independent genius which had illumined
the golden era of jurvisprudence; and that it was no Jonger
possible to find among the living oracles of the law any
voices which commanded that reverence and obedicnce
which are at all times absolutely essential to the adminis-
tration of private justice between man and man. He
sought to correct this cvil; and his method was to gather
together the authentic remains of the earlier and better

jurists, to attach to them selections from later writers which

were necessary to accommodate them to the practical needs
of the present time, and to add to the whole work his im-
perial declaration that it alone should be appealed to as

’

authoritative.

Had the judicial system of Rome provided thatits judges

should be sclected from—the ranks of the best lawyers, and .

the maxim of stare decisis been recognized, and the art of
tIhC art o1

.. T :
printing known, there would have been no occasion for a
work like “ Tne Panpecrs.”
with us, have been the real experss and true oracles, and

The judges would then, as

their recorded opinions would have supplied the sources

and the standards from which the law was to be sought, and

by which 1t was to be tested. DBut ambitious politicians,

tarrying for a single year in judicial office, on their way to

the consulship, could not become authorities in juris-

prudence.  These will ever be sought, where alonc they
can be found, among those who devote their lives to the
cultivation of the science.

Whatever merit is to be ascribed to the Pandects
docs not proceed from any codification by them eflected of the
Roman law. They imparted no new value or efficacy to

the law which they cembraced. - The glory which belongs

TR e el 0
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to the compilers of this work, and it is a high renown, is
that they prescrved from the decay of time a system of
private jurisprudence which had been carefully elaborated
by a long succession of acknowledged masters of the art, so
that it could be transmitted to after ages for the bencht of

the human race.

It should perhaps be admitted that the mere designation by
the supreme legislative power of such a work as the Pan.
dects, as containing an authoritative statement of the whole
law, has some tendency to impart to the doctrines and precepts
set forth in it an authority and sanction different {from that
which attached to the same doctrines and precepts as they
came from the original authors of them, and that this tend-
ency is in_the direction of a conversion _of unwritten into

written law, and is, to that extent, a codification, in the modern
sense; and, so far as this is true, any faults arising from
ignorance or negligence in the composition of the various
works of Justinian could only be corrected by an exercisc of
his legislative power; and the frecdom which is usually
practiced by the magistrate and the jurist in dealing with un-
written law was doubtless very much restricted by the fear
of the penalty of forgery which Justinian sternly denounced
against those who should dare to misinterpret these authori-
tative declarations of his legislative will. But the advo-
cates of codification will scarcely be able to draw from
these circumstances any support for their favorite scheme.
Never was the futility of all attempts to confine the princi-
ples of justice within the forms of positive written law
more completely demonstrated.  The imperfections of the
Pandects could only be remedied by additions to, or
amendments of, the Code, and notwithstanding the fact that
both of these works were compiled by two numcrous bodics,
composed of the first civilians of the Lmpire, the whole
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scheme, Code, Pandects and Institutes, proved, so far as rewvision and consolidation of the existing statutory law of

the Empire relating mainly to the public administration,

respected their practicul efficiency for governing the affairs

of the Empire, 1@ Scarcely bad they been and not dealing with the gencral body of private law
/complclcd before Tneeessities for amendment  revealed : X
_belore micecssities for  amendment

2. The Pandects, which do contain the private jurispru-

thewselves. Change succeeded change, and the whole . . .
dence of the Romans, was not s#rictly a codification, or con-

system scems in a comparatively short period to have be- R ) ( L orivate 1
i i rersion unto written statutory forms of such private law
come cither superseded or ignored.? version . ) . I ’
but preserved, in large measure, the plastic character of

The foregoing sketch of the work of Justinian shows that . . . . :
unwritten law, and left it susceptible of modification and

RO

no support can be drawn from that example in favor of any

conversion of our unwritten private law unto written stat. adaptation to the exigencics of human socicty ;
utory {orms; for, to bricfiy summarise the material points 3. The limited extent to which the imperial sanction of
which this sketch exhibits, it appears : Justinian did give the rigidity of a statute to the doctrines
‘ and precepts of this private jurisprudence, was an error
1. The Code of Justinian was, for the most part, but a which quickly manifested itself in the necessity for multi-
N tudinous changes and amendments;

L “But the Emperor was unable to fix his own inconstancy; and, while he oo - . . .
" 4. The compilation of the Corpus Juris was of little, if

any, practical advantage to the people and age for which it

¢ boasted of renowing the exchange of Diomede, of transmuting brass into gold,
¢ discovered the necessity of purifying his gold from the mixture of baser
‘“alloy.  Six years had not elupsed from the publication of the Code before he : wias dcsigncd’ and the principnl g‘lOl‘y which trnly bCIOﬂgS
¢ condenined the imperfect attempt by a new and more accurate edition of the to the Pandects is that thcy were the mcans of preserving

and transmitting to modern times an elaborate system of

*Csanie work, which he enriched with two hundred of his own laws, and fifty de-

“ cisions of the durkest and most intricate points of jurisprudence. Lvery year,

*¢ or, according to Procupius, cach day, of his long reign, was marked by some jUﬁSpl‘udCl’lCC which attained ifs p(’rf&’(‘fl()l'] without the aid
*¢legal innovation” (Gibbons Decline and Iall, Milman’s Ed., vol. V., p. 337). of Iefrislaﬁon’ as a bOC])" of plll'Cly unwritten ];\wa three cen-
— 0 .

* The great Taw-book of Justinian scems to have gained no very wide currency

' turics before Justinian’s time;
“amony those for whom it was intended. Tt was, to a greatl extent, superseded M

“in practice by paraphrases and abridgments of the whole or particular parts. 5. The pure and classic age of Roman law was the pCl'iOd

CAn inquirer, two or three centurics later, looking at the fate of this Justinian \\"hicll embraces the time of the Re sublic and the carlier
< <

“ legislation, might have said that it was a splendid and elaborate failuve.  In the

. . . . . ¥ art . N T .3 . 3 2y " M g M. o

* reign of Luo the Tsaurian (717-741) the books of the Corpus Juris were hardly part of the Empire, during which it was little subjected
t . . . s . ~ .

““used at all in theiv original form; and even the pavaphrases and abridgments 7 © to the exercise of legISlfltl\’e power; and 1ts decline was

“ founded on it were soill-adaptad o the existing state of the law, that this Emperor marked by the frequent extension of statutory law over the

“ thought it necessary 1o issue a compendious Code of his own.  This was the ficld of p”’ ate jll[iSprUdCl]CC.
‘state of things in the Fastern Empire. In Western Lurope the Corpus Juris
“ had never found currency, except in Ttaly; and here in some parts and cities of
¢ the peninsula it still enjoyed an obsewre and precarious influence ™ (Ladley’s In-

troduction to Rowan Law, p. 2.4).

.

The principal modern European States whose example
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may be appealed to by the advocates of codification, are
France and Prussia.  Indeced, it may be said that a Code,
in the modern sense of that word, was for the first time
adopted in Prussia.  The mecasurc was initiated ix@y
Frederick the Great. It was at first styled the * Gesetz-
buck,” but has become since developed into what is now

called the “ Landrecht.”  Concerning this Code two obser-

vations are to be made.

.1. It originally grew out of no gencral popular or pro-
fessional demand, but was forced upon the nation by Fred-
erick as an instrumentality for the exccution of his am-
bitious designs for fusing together and consolidating into a
political and social uni'ty the heterogeneous States, which
by war and policy had been subjected to the dominion of
the House of Brandenburg. In other words,the measure
had its origin in political and dynastic motives. It is no
doubt desirable where different States, with discordant
legal systems, are consolidated under a singl= government,
that the union should be made as complete as possible, and
this cannot easily be brought about unti@a\vs are
extended over all the constituent eléments of the State.
Such an end can be cflected by statutory law alone, and a
gencral reduction to unity may be most completely accom-
plished by a codificationof the whole law. This, of course,

proves only thatcodification may be useful for attaining po-
litical or dynastic objects; it has no tendency to show that

it is an improvement of the law.
_the Jaw,
2. The merits of this legal system are to be estimated by
its actual results; and upon this point there can hardly be
Its utter inability to answer the multiform

any question.
nceds of civilized socicty is confessed by the extent to
which it has become loaded with declaratory laws passed
to cxplain its obscurities, to corrcct its errors and to supply

T i Ik TR M T vt
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its deficiencies. Indced, there are none among the intelli-
gent advocates of codification who would point to its
results as a vindication of the expediency of this form of a
legal system.

The example of France is frequently appealed to, and by
Mr. Ficld himself, as a proof ofthe success and utility of
a gencral reduction of private unwritten law to statutory
forms. But none of the strictly scientific supporters of
codification have ventured to employ so unfortunate an illus-
tration. There are indeed many reasons why codification
should have been successful and useful in that nation if it
could bc so anywhere. The basis of its jurisprudence was
the Roman law, a system in which the principles and rules
had becn evolved from the experience of a thousand years
of the life of a great State, and reduced to a precision and
exactitude of statement which has nowherc clse been at-
taincd. Morcover, the natural developtment of the law of
France had, for many centurics, in so;ne degree followed
the dircction of codification. The process was more in
accordance with the law of its growth than could be the
casc with any nation inheriting the methods of the English
Common Law. But there are two observations to be made
upon the- Code Napoleon, the truth of which cannot be
disputed.

I. As in the case of Frederick, the leading motive with the
Emperor Napoleon was political and dynastic. France was
C(tll‘lp()scd of States originally independent of cach other, and
still maintaining their several and discordant legal systems.
IF was the ambition of the Emperor to consolidate these
dillerent  clements into  one harmonious S{LLlLC, and to
strengthen his dynasty by the counsequences which would
flow from such an achicvement.

2. But locking to what the Code Napoleon may have
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acconfplished in the way of establishing a system of law C@&/f//ﬁﬁ

, casy to be learned, and casy to be administered, it
must be pronounced In ncither of these respects
will it bear comparison with the system of our Common

Law. Upon this point the testimony, not of an cnemy, but

ol a distinguished supporter, of the theory of codification

may be invoked. “It is well known, for instance, that the

“ sct of IFrench Codes, which in time became the most com-

“ prechensive and self-dependent of all, have been_com-
“ pletely overridden by the interpretations of successive

“and voluminous commentators, as well as by the con-
U

“ stantly accruing decisions of the Court of Cassation. In

France, as was intimated before, in treating of another
subject, there can be no reliance, in any given case, as to
whether a judge will defer to the authority of his prede-

4

[

cessors, or will rather recognize the current weight

-

«“ tirely novel view of the law.  The greatest possible

&l

and vacillation that have ever been charged

“ age fast T iferlish law are little more than insignificant aber-
‘“ rations, when compared with what a French advocate
“ has o prepare himself for when called upon to advise a
“ client.”"?

And we may also call as a witness a still more distin-

guished jurist, who was a thorough believerin the feasibility

and expediency of codifitation, although he confesses his
inability to find anywhere in human experience a succcss-
«“TIn

“ France the Code is buried under a heap of subsequent

ful example of it.  We refer to the late John Austin,

“ enactments, and of judiciary law subsequently introduced

“ by the tribunals. In Prussia the mass of new laws and

“anthoritative interpreations which have been introduced

¥ An English Code, Ly Sheldon Amos, M. A., &ec., &c., p. 125

attached to an eminent commentator, or will extemporize |

4((/”?/4’5“-1
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“subsequently to the promulgation of the Codc is many
“times the size of the Code itself.”1

The two distinguished authors last referred to have the
candor to acknowledge that all experiments in codification,
hitherto attempted, have proved to be failures; and they do
not pretend that any nation, in which thelaw 1s embodied in
Codes, posscsses a jurisprudence so exact and cxcellent as
that which has been developed under the methods of the
This testimony should be well
nigh decisive with practical minds. It should be said, how-
ever, that these authors themselves protest that the failure
of all attempts at codification, hitherto made, does not, of it-
self, disprove the feasibility, or the expediency, of that policy;
and they labor to show that the particular Codes referred to
—those of France and Prussia, as well as the Pandects of

— T T
Justmuuk—fnlcd by reason of defccts peculiar to those par-
ticular works.

I cannot but think that the teachings of actual experience
are undervalued by thesc distinguished men. It is indecd a
common failing of those whose knowledge of any science is
ga_ined by studics in the closet, and has never been corrected
by an acquaintance with its practical application, to insist
upon the conclusions of their theories, against the evidence
of facts. The true course i such cases is to reconsider the
theory, with the view of ascertaining whether some material
factors in the problem have not been ov erlooked, or some
error committed in weighing the value of those which have
been taken into account. 1f the work of Justinian, the [ruit
of the devoted labors for a series of years ol a score of the
first civilians of the Lmpire, was an utter failure, so far as it
was designed to be a written « Code” superseding unwritten

* Lectures on Jurisprudence (Edited by Campbell), Vol. 2, p. 121,
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law; if the Code Napoleon, composed by the most eminent

lawyers of France, dealing with a jurisprudence, the devel-
opment of which had always been far morc than that of
England, in the direction of written, statutory law,and who
had, morcover, to aid them, the labors in a like direction
of a succession of men such as D'Aguesseau and Pothier,
wholly failed to secure any of the fancied benefits which
- codification seemed theoretically to promise, surely it fol-

such an enterprise as feasible and expedient.

I have elsewhere pointed out what I'suppose that error to
be, and again, for the sake of emphasis, call attention to the
boundary linc heretofore drawn between the just provinces
of written and unwritten law, and to the reasons which

make it foreverimpossible that private law can be adequately
dealt with and embraced under written statutory forms.
Thesc theoretic views readily explain the failure of all-
practical attempts in the way of codification; and it seems
quite remarkable that the distinction referred to secms never
to have occurred to the eminent advocates of codification
to whom reference is above made.  They seem to perccive
no difference, so far as respects feasibility or expediency,
between an attempt to define and regulate by statute the
dutics of public magistrates, and an attempt to embrace in
the same form the law of agency or insurance. Because
some things can be, and are, adequately dealt with by
statutory law, they hastily infer that it is possible that all
law may thus be cxpressed.

A Dbricl reference must be made to the example of Louisi-
ana. where, as is wcll known, a Code, professing to embrace

the principal subjects of private law, has been for many

Joda,

/
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lows with a certainty which should satisfy all practical ¥~ '
minds, that there is some error in the theory which views/
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years in force. The following observations arc to be made

concerning this piece of codification.

1. There was a political necessity for an extension of the
province of legislation over the ficld ol private law, arising
from the circumstance that Spanish, French and Amecrican
law in many cascs competed with each other for supremacy.

2. The Code actually adopted was substantially borrowed
from the Code Napoleon, and is, so far, subject to the same

criticism as has been visited upon that work by the advocates |

of codification.

.

3. The defects so strikingly characteristic of French
jurisprudence would have been repeated here, but for the
practical good sensc which has been exhibited by the Bench
and Bar of that State. Largely imbued with the principles
and methods of the English Common La\\lf,they havelooked
to that body of jurisprudence, so far as the Code permitted
law, and have

them, as containing the r€al sources o

fully adopted its maxin\of stare decisis. Nothing is more
observable than the extent_to
American reports and text books are cited as authoritative

in that State. It would scem that the courts, except when

which English and

‘there is some provision of the Code directly in point, and
except in those cases where the Civil Law, which lies at the [

basis of the legal system of Louisiana, notoriously differs
from the Comnmon Law, seek the rule in any given case in
the same quarters from which it is sought by us, and then
inquire, if occasion arises, whether there is anything in the

Codec inconsistent with the rule thus found.

4. Butamostimpressive testimony against the expediency
of codification is found in the deliberate criticism upon this

N
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Code pronounced by one of the most distinguished of the
judges who have administered its provisions. It contains
definitions of the principal technical terms which it
cmploys; and it must be admitted that no Code can
otherwisc well be constructed.  Full, complete and accurate
definitions arc insisted upon by the scientific advocates of
codification as the first requirement for such work. Such
definitions arc not more numerous in the Louisiana Code
than in that of France, upon which it is based, and yet
Austin declares that the paucity of such definitions is the
most glaring deficiency in the French Code.  Now, the very
existence of thesc definitions in the Louisiana Code was
found to be one of the greatest difficulties in administering
it. Says Mr. Justice Yost, in giving the opinion of the
court in Egerton ». The Third Municipality of New Orleans
(1 La. An, 437): “ Definitions are at best unsafe guides in
“the administration of justice, and their frequent recur-
“rence in the Louisiana Code is the greatest defect in that
“Dbody of lnws.”  This is an emphatic condemnation of all
codification, in the modern sense, for cvery one must agree
that such a work necessarily involves full and complete de-
finition of all terms and phrascs as to the meaning of which
there is the least probability of question.

The extent to which this difficulty is lost sight of by the
advocates of codification is indced marvelous. It would
seem as il the ordinary experience of every lawyer would
be enough to convince him of the hopelessness of any at-
tempt to contrive definitions of terms which would answer
the unknown exigencics of the future. IHow can that be
dehined which is not kuown and cannot even be imag-
ined? It must turn out that the new phases and aspects
of humnan affairs as they arise will continually prove con-
trary to all expectation, and will be found, on the one

e e A ne
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hand, to have been caught up and carried by an ill-advised
definition into a class to which they do not belong, or that
no definition has been framed to suit them, and they are
thus left wholly unprovided for. The great jurists of
Rome, unquestionably the most complcte masters in the
accurate use of language, after a thousand years of cffort,
gave up the task in that maxim of despair, “ omuis definitio
in_jure civili periculosa.””t It has been repeated a thousand
times since by succeeding jurists of every age; and yet it is
still argued that the whole system of private law can be
successfully embodied in written language, although accur-
ate and infallible definition is an essential requisite at every
step of the process! '

Of the so-called Codes recently compiled for the British

possessions in India, we need only say:

. That the utter confusion existing in those countries in
respect even to native law, without mentioning the compe-
tition between that and British law, rendered a resort to

statutory cnactments a necessity ;

2. Mr. Sheldon Amos, alrcady referred to, in his plea in
behalf of an English Code, deprecates any resort to the
example of the Indian Codes for light in relation to the
problem of codifying the laws of civilized nations;?

California adopted, some ten years or more since, substan-
tially the same Crwi/ Code as that which has been so often
presscd upon the Legislature of New York. That Com-
monwealth is of too recent a growth, too limited in popula-
tion and in varicty of pursuits to furnish within so short a
period any striking test of tle merits or delccts of the
system. But so far as the experiment aflords any instruc-

! Dig. 50, 17, 202,
2 An English Code, p. 36, ¢/ seg.
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tion, it 1s of the same character as that derived from the
other examples already commented upon, and justifies the

following obscrvations,

'

1. Even less than in the State of Louisiana do either the
Beneh or Bar look to it for the true sources of the law.
These are still sought, for the most part, as elscwhere in
communities inheriting the traditions and methods of the
Common Law, in the reported decisions of that and other
States, and in authoritative text-books; and the Code seems
to be brought into consideration only, or chiefly, when a
question arises whether its provisions have changed the

law. ' .

2. The volume of litigation, so far as may be inferred from
the number of reported controversies, has certainly not
There
had any sensible eflect in lessening the magnitude of libraries

been diminished. 1s no evidence whatever that it has
requisite for obtaining an adequate knowledge of the law,
or diminishing the labor of professional study. In short,
no onc practical advantage can be pointed out as having

been gained by this experiment in legislation.

3. But the defects of the system have alrcady manifested
themselves in the most mischievous form. The Legislature
at cach Session is assailed with projects for its amendment.
Some of these are well founded, and others, doubtless, are
destitute of merit.  The evil in cither case is great.
Tt is
Carcely less miserable to live under law which is liable

0 annual change, ——————

miscrable to live under imperfect or erroneous law.,

I have now completed that part of my endeavor which

[

S

¥

THE PROPOSED CODIFICATION OF OUR COMMON LAW, 69

was designed as an answer to the inquiry whether, notwith-
standing the arguments adduced to show the falsity of
the theory upon which the scheme of codification is based,
1t ‘had not been found toanswer some useful purposes in the
ac>t>ua| experience of States where it has been adopted. It
has _bCCH shown that nowhere can any bencefit be pointed out
which has arisen from the conversion of unwritten private
law into statutor y forms; and that inthose great European
nations which have adopted the system of codification for a
century and upwards, the uncertainty of the law,as evi-
denced by the conflict of decisions and inability of the legal
profession to discharge its great function of giving trust-

. worthy advice, is such as would be unendurable in England

and the older and better establishcd American States. In-
deed, it has been shown that the scicntific and well in-
formed advocates of codification concede that no support
can be gathered in'favor of their theory from any actual ex-
Their

grounds
as little

perience of any government, ancient or modern.
defense of codification is based upon theoretic

alone. Practical men should certainly regard it
short of madness to venture upon so momentous and hazard-
ous a step as to exchange a system of jurisprudence which
has become what it is in virtue of the natural growth and
development of free institutions through centuries of time,
for that of forcign and monarchical States, originally adopted
from political and dynastic reasons, and which in its prac-
tical operation falls far short, in point of excellence, of their
own.

It may be asked why, if the facts really be as thus shown,
should any learned and scientific jurists be found to advo-
cate the policy of codification. 1t would be a sufticient an-
swer to this question to say that it is not a matter of material

tmportance if a few able men should be found entertaining
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erroncous opinions.  This is a familiar phenomenon in every
scicnce. So far as we are tohe moved merely by the opinion
of others, we must yicld to the opinion of the great majority
of such as arc best capable of forming one, if such a majority
is to be found; and there can be no question upon which
side of this question of codification the great mass of iatelli-
gent opinion has arrayeditself.  But instead of resting upon
this short answer it may be well to explain how it is that a
certain small number of able men have cherished some
illusions upon this question.

Jeremy Bentham was, in fact, the first Englishman of
note who advocated the expediency of a Code in the modern
sensc, that is, a legislative publication in statutory form of the
whole body of the law so as to supersede all unwritten law.
He was a man of pre-eminent intellectual ability, but not an

experienced lawyer, or a safc guide upon any subject.
e ——
HisTandamental error consisted in his inability to conceive

that the law of any pcople, savage or civilized, is, and of

necessity must be, a gradual and slow evolution—a growth
—proceeding [romming upon, and
acted upon by, the circumstances with which they are sur-
rounded.  Ie imagined that a system of law could be
created per saltum by spinning out through purely logical
processes the consequences of a series of original intel-
lectual conceptions.  No sane man of intelligence can at
the present day be [ound who would sanction his wild and
extravagant schemes for reforming the jurisprudence of the
world.  He seriously sought by letters addressed to the
Emperor of Russia, to the President of the United States,
and to the Governor of Pennsylvania, to construct, out of his
own brain, complete Codes, or systems of law for thosc
countrics and States.© His particular antipathy was against
unwritten law.  He fancied that he could composc a Code

e g s 2 s e R et
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in language so clear that it would never require interpreta-
tion, or admit of dispute or argument. In his own words,

« All plain reading ; no guesswork ; no argumentation ; your
“rule of action—your lot under it—lies before you:” And
he exhorted the American people to shut their ports against
the Common Law as they would shut them against the
plague! Ie undoubtedly rendered great service in his
day by the vigor and ability with which he attacked many
mischievous errors ; but his constructive schemes proceed
in such utter disregard of the facts both of history and hu-
man nature, that they have never secured any considerable
favor from practical minds.

There have been since Bentham’s time, among thoroughly
educated lawycrs, but few advocates, comparatively speak-
ing, for codification. Of these the late John Austin, Sheldon
Amos and Sir James Fitzjames Stcphens, are the best
representatives.  Great respect is properly due to the de-
liberate opinions of such men as these ; but there are some |
circumstances which must be kept in mind in estimating the
value which should be attached to their opinions upon the
subject of codification.

1. They do not pretend that the law of any nation has

‘been carried to a higher degree of perfection thau the Com-

mon Law of England and America. Indced, they (or the
two first named) admit that the Common Law of England is
superior, in point of refincment, of scientific excellence and
certainty, to that of'any nation where codification has been
adopted.  They admit that no argument in favor of codi-
fication can be found in the practical experience of any
nation. They admit that the experiment is a hazardous one,
and can succeed only by sccuring for the diflicult task the
devotion of the highest legal ability in the several branches
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of the law which the Profession can supply. They are not
guilty of the absurdity of asserting that the scheme, even
if successfully carried out, would simplify the law, so as to
enable unprofessional persons to understand it, or even to
make the acquisition of a knowledge of it an easy labor,
even to professed students, or settle any questions of doubt

or difficulty in the application of it.

2. What they complain of in the present condition of the
law in England, for it is of England that they speak, is that
the Common Law is destitute of systes ; that it cannot be
found set down in any book in orderly and scientific form, but
must be gathercd picce-meal from a vast mass of judicial
decisions upon particular cascs; and this defect they think
codification would tend to cure. Their views, as just
stated, revcal at once the point of observation from which
they look upon the subject. They are the views of profes-
sors of law, whose lives are devoted, not like those of law-
yers and judges, to the practical administration of the law,
but to teaching it, and lecturing about it. Minds thus en-
gaged naturally desire to sce their science set down in books
in the arranged and or‘dcrly forms in which other sciences
are found ; and the want of such an arrangement is regarded
Some brigf observations
should be made concerning opinions such as these.

by them as a serious defect.

In the first place, the defect thus suggested is, in a prac-
tical point of view, of but a moderate degree of importance.
If justice is, in fact, in any nation well administered, if the
affairs of men are regulated by a wise and cultivated body
of legal rules, and if these can be learned by the professional
class with such certainty as to enable it to furnish trust-
worthy advice and guidance, the mere circumstance that
such rules cannot be found sct down in words and ar.

—
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ranged in orderly and systematic form, is not, of itself, a

very serious matter.
In the next place, the objection raiscd is, properly speak-

ing, not to the laz, but rather to the z‘rmw the law,

in other words, to theZiterature of ¥he law ; and it would

be wholly removed, if some competent hand, or bands,

- should be found who would composea correct treatise upon

the whole body of the law, in which all the knowledge
relating to it should be arranged in a concise, scientific and

orderly form. But this is a- work which does not reguire

legislation ; indeed, it is one in which legislation is wholly

ouf of place. It would be deemed by every one supremely

absurd for the Legislature to provide for the publication of

an authoritative treatise upon chemistry, or any other
/W’-’— . . . .

science ; but, in truth, it is no more absurd than to make a

like provision for a scientific_arrangement of the present
sum of knowledge concerning the law.

“The class of advocates for codification of which we are
now speaking is one which pays great attention to the
Roman Law, and their views are doubtless largely aflected
by their studies in that field of jurisprudence. They hnd
there that spstem, the want of which they lament in the
Common Law. They are, by means of this systcm, the
excellence of whichis willingly admitted, casily able to view
the domain of the law as a w/ole, and the particular subjects

and topics as parts and divisions of this general field, and
are thus enabled the more readily to comprehend the rela-
tion of the several parts to the whole system.

But what these writers do not seem to perceive is, that
this excellence of the literature of the Roman Law-—this
perfection of systematic arrangement—sprang out of a great
weakness in the Roman State. It arosc from the fact that
the Roman judges were not themsclves experts in the law,
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but, as already pointed out, ambitious politicians, running
through the coyrsc ol public honors, which ended in

the consulship. Ticy were not, as the judges are with

us, the real students and authoritative expounders 'of
the law ; and as these must nceessarily exist somewhere

1Tn every civilized State, they were supplied in Rome by

a class of professional jurisconsults, who made such work
their occupation, their ambition and their road to
renown. It was to them that the magistrates of the Roman
State had recourse for the instruction requisite to cnable
them to pronounce their judgments. We have said that

this was apolitical weakness. Most certaixﬂy it was. What
comparison in point of political excellence can be instituted
between the system in which the magistrate, who is to pro- ’
. nounce the judgment, is the man who actually possesses

tl‘le requisite skill and learning, and that in which ignorance

sits upon the Bench and feebly shines by a borrowed light?

The actual and practical administration of justice in Rome

was far infexi

a body

r towhat it is with us; but, at the same time,

juriscorfsults—of scientific lawyers—(not
the advoca the forum, for these, Cicero himself not ex-
cepted, were but second rate lawyers), was produced
probably superior to any which can be found in any other
age or nation. Had the Scavolas, or Papinian or Ulpian,
cactually sat to administer justice, the condition of the
Roman State would have been greatly improved, though the'\B/
world might havelost the benefit of their laborious treatises. !
Another thing, which the advocates of codification thus
affceted by the literary excellence of the Roman jurispru-
dence do not seem Lo perceive, is that this_cxcellence did
not i any sense, or degree, proceed fmﬁ_lcgzch@tJl)/z. The
Roman jurists newer asked for their treatises the sanction of

-~

a statute ‘I'hese works stood or fell upon their own merits

et L

-
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or defects. Their authors, like all real masters in any
science, appcaled for their support to the general intelligence
of their age. All that has ever becn done in the way of
reducing the body of our own law to a concise, scientific
and orderly system has been accomplished, not by legisla-
tive intervention, but by (individual)genius and labor. All
“that ever shall be achieved in this direction will be the fruit
of the same species of effort. All that has ever been ascer-
tained and found to be true in the law forever stands; not
because of the binding force of any judgment or declaration,
‘but by reason of the inherent power of truth itself when

once clearly exposed to intellectual recognition.  What can

be more palpably true than that he who asks fora legislative
sanction for a particular reduction of unwritten law to
written statutory form, confesses by that very act the inferi-

ority of his work? The purpose of secking the legislative
sanction is to preclude denial, question and controversy, by
converting the written into-actual law. It is to bind the
But if the written reduction be

native freedom of the mind.
rue, it needs no such aid from legislation. It will stand, as
all scientific truth stands, the more firmly in the face of
assault. If the written reduction be not true, surely it ought
not to stand, and ought not to receive an unmerited support
If the admirers of the Roman

from legislative authority.
law think that system has merits which it is desirable to re-
" produce in England or America; thcy must remember that
this result can be accomplished only by imitating the meth-
ods of the authors of that jurisprudence.  Z%¢y would have
scorned to defend their conclusions from behind the ram-
parts of a statute, or to ask for them any other rcception
than fair treatment in the arena of unfettered reason.
1t should also be remembered that it is quite possible to

exaggerate the advantages furnished by the fine systematic
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forms in which the Roman law is cxhibited to us. No
great lawyer was ever yet made by the study, however pro-
found, of such forms. What Jawyer has not had frequent
occasion to feel that the abstract statements of teachers and
text-books, even the best, make little impression upon the
mind, and that his attention does not become really fixed,
nor docs his understanding firmly grasp the subject upon

~which he is engaged, until he turns to the actﬁiases as re-
corded in the Reports, and finds in them the Jving law as it
has becn actually developed by the real transactions of
men.

But the opinions in favor of codification are completely

overborne by those which are opposed to it. We have no
space to present anything more than a selection from the
latter. In England the subject has been many times and in
‘many forms, within the last thirty years,-pressed upon the
attention of Parliament and the Profession, and the opinions
which such cfforts have drawn from the judges, lawyers,
and statesmen of that country are instructive.

In 1853, Lord Cranworth, since that time Lord Chancellor
of England, submitted to the whole body of the judges of
the superior courts a bill designed to consolidate in one
statute, in other words, to codify, the whole of the criminal

law, written and unwritten, and sought from them their de-.

liberate opinions, whether such a measure would be likely
to produce benefit in the administration of criminal justice,
or the reverse. Now, if there be any department of un-
written law which can safely be subjected to codification it
is that which relates to the punishment of crimes; for as
has been already pointed out, a large part of this branch of
jurisprudence appropriately falls within the just province of
written law. If, thercefore, the conversion of unwritten into
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~written law be not expedient so far asrelates to this subject,

it cannot be expcdiént in reference to any other.

The answers of the judges to the questions submitted to
them arc scparatcly given, and extend to forty-four pages of
a Parliamentary paper; but they "all unite in condcmning
the codification of the unwritten law even to the limited
extent proposed. The views of Mr. Justice Coleridge are
expressed with great clearness:

“I cannot conceive that language can ever be used with
“ such precision as to meet all complications and varieties
“of circumstances. If you are very definite in your law
“ you will very often find something in the case which dis-
“tinguishes it. If you are very general you run a risk of
*“including many things which clearly were not intended.
“ Now, at present, eve\r_yjudge and lawyer is aware that
¢

-

N\
when you come to apply-law to facts you have ordinarily

¢

and practically more difficulty if the law be found written

3

in a statute than if it be a portion of the Common Law. In

4

the former case your rule is inflexible ; it may be the best,

‘

x

in the case of a Code, which one set of able and lcarned

,“ men can collect {rom the past and devise {for the present,

¢

but if there be an omission you cannot supply it; if the
words mean clearly one thing, you cannot call in supposed

¢

intention, or strong probability, or clear reasonableness
“to make them say another; if, in such cases, the judges

strain the law, vihich, I conceive, would be clearly wrong,

-

and their decisions prevail, a new unwritten law is gradu-

-

ally grafted on your Code; if they do not, and you are

driven to enact supplemental statutes, the very principle

of your Code is departed from, and gradually its supposcd
*“advantages lost.”

And Mr. Justice Talfourd says: “ To reduce the staruze
“ law into a narrow compass is an objcct entirely free from
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-

objection, and which, if accomplished with care can pro-
duce nothing but good; but to reduce unwritten law to
statute is to discard one of the greatest blessings we havc;

-

i

‘

for ages enjoyed in rules capable of flexible adaptation.

“T do not think any grcntcr@ can be obtained by
“a Code of the unwiitten law 1pensate for the loss;
“ but that, on the contrary, ncw questions of the construc-
tion of the words of the same statutes will arise, unfore-

seen difficultics in construction would be suggested, and
“new decisions, more unsatisfactory than those which

-

expound and apply principles, would become necessary.
How little the utmost learning and care which can be

-

bestowed in framing a statute may avail to prevent a
number of questions from arising in its language, may be
gathered from the example of the Statute of Frauds,

-

-

<

“ cisions.”?

These deliberate opinions representing the unanimous
judgment of the English Bench at that time scttled the ques-
tion of codification in England for a long period, but it was
again indircctly brought before Parliament ina great speech
delivered in the Ilousc of Lordsin 1863 by Lord Westbury,

then Lord Chancellor, in which he unfolded his plans of law

reform.

This great lawyer will certainly not be accused of exces-
sive conservatism or attachment to present institutions,
His tendencies were strongly in the opposite direction.  In-
deed, he inclined to the view that a Code should be the ob-
ject ultimately arrived at ; but he admitted that the Common

Law at present was by no means ripe for such ameasure. In

pursuance of a movement which Lord Westbury may be

1 Britizh Parl. Papers, 1854, Vol. LIII., 303.

which, framed by onc of the greatest lawyers who ever.
lived, has been the subject of almost numberless de-

.
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~ said to have initiated in the specch above referred to, a royal

Commission was issucd in 1866 to Lords Cran worth, West-
bury and Cairns, Sir T. P, Wilde (since Lord Penzance),

Mr. Lowe (since Lord Shcri)ruoke), Vice-Chancellor Wood
(since Lord 1~Iat'herly), Sir George Bowyer, Sir Roundell
Palmer (since Lord Sclborne), Sir J. G. Leflevre, Sir T.
Erskine May, Mr. Daniel, Mr. Thring and Mr. Reilly *to
“Inquire into the expedicncy of a digest of the law and the
*“ best means of accomplishing that object, and of otherwisc
“ exhibiting in a compendious and accessible form the law
“as embodied in judicial decisions.”

'Certainly, all must agree that the consideration of the
questions of law reform ‘could not be committed to an assem-
blage of abilities superior to that exhibited by the above
array of distinguished names. And although the question
directly submitted to them concerncd the expediency of a
Digest of the law, yet the language of the Commission was
quite broad enough to require them to consider the best
form in which the law should be embodied and expressed ;
and if in their opinion a Code would be such best form, they
could not well report in favor of a Digest. These eminent
men reached no conclusion in favor of a Code. They rce-
ommended an attempt to compile a Digest only, but this
recommendation scems never to have been acted upon.

Several efforts have since been made in England, mainly
proceeding, it would appear, from Sir J. F. Stephens, to
induce Parliament to take some steps toward a codification
of particular departments of the law. The fate of these at.
tempts is quite instructive in forming an estimate of the
nature of the opinions of those who advocate codification.
Sir J. F. Stephens is one of the most distinguished of these,
and there is not among them, probably, a single haud more
capable of constructing a Code. What he cannot do in this
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dircction may better be let alone as an impracticable
endcavor. Now, it happens that all such measures in
England find their first close examination before a Select
Committee of the House of Commons, which generally
embraces a good representation of legal and lcgislative

ability, and whose deliberate opinion that ITouse seldom ‘

overrules.  In 1874, a bill for the codification of the English
law of homicide, drawn by Sir J. F. Stephens, was introduced
into Parliament, and referyed to a Select Committee ; but
the scrutiny of that body soon revealed such fatal defects
as to wholly condemn it.

In 1878 a Royal Commission was issued to Lord Black-
burn, Mr. Justice Barry (of the Irish Bench), Mr. Justice
Lush and Sir J. F. Stephcns, to consider the expediency of
a Draft Codce lielating to indictable offenses which had been
prepared for the purpose of submission to Parliament.
This Commission reported in 1879, and submitted a proposed
Code cmbracing the Criminal Law, which was drawn prin-
cipally, we may suppose, by Sir James. But this was an.
extremely modified form of codification, inasmuch as it did
not purport to supersede the Common Law except so far as
its own specific provisions went. And even this did not
successfully pass the scrutiny of the Select Committee. ’

What deserves notice in connection with this last effort

is the irreconcilable difference of opinion among the advo-

cates of codification concerning thc most important ques-
tions. The scheme had reference, not to the whole body
of the Common Law, but only to the criminal law, concern-
ing which, as we have alrcady said, codification is not
encumbered with so many difliculties.  But even here the
supporters of the measurc (including Sir James himsclf)
thought it not safe to cut altogcther loose from the unwrit-
ten law. The late Lord Chicf Justice Cockburn, however,
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wrote a powerful letter opposing the entire measure, and,

while he prolessed himsell in favor of the codification of
the Common Law, declared that this particular scheme, for
the very reason that it sought to retain all of the unwritten
law which it did not expressly do away with, would only
“ make confusion worse confounded.” What reliance is to
be placed upon the opinions of the supporters of a scheme,
when they differ so widely as to what the nature of the
project should be, and denounce each other’s attempts to
carry it into effect ?

In speaking of codification in England, I should not omit
to notice a class of recent statutes in which parts of some
particular branches of pl%\{ite law have been reduced to
statutory form. Of these the Act passed in 1882, relating to
Bills of Exchange and Promissory Notes, is the most con-
spicuous instance. How far this statute may serve any use-
ful purpose can of course be determined only after a suffi-
cient experience of the effects of its operation shall enable a
judgment to be formed. But should this judgment be
favorable, it would provce nothing in support of general
codification such as is attempted in the proposed Crvil Code;
and this for two reasons: in the first place, it deals with a
chapter of the law which consists, for the most part, of
formal technical rules, such (as has been already pointed
out) as may with some propricty be made the subject of
written law ; and, in the sccond place, it does not purport
to codily the ww/ole of that law. It does not aim to exclude
the unwritten Common Law, but expressly retains it, by a
provision that such law shall continuc in force wherever it
is not inconsistent with the statute.

What particular advantage can be expected from this
enactment is not manifest. The law upon the points cov-
ered by it was already well settled ; and if this reduction of
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it were presented in the shape of a Digest, it would have fur-

nished to the public and the Profcssion all the aid which
can now be derived from it.

I here conclude the discussion of the question whether*

any codification of our unwritten private law is expedient ;
and if I have been at all successful in the task, that questlon
must be answered in the negative for :

Firstly—The scheme of codification is condemned on

scientific principles;

Secondly—It is condemned by the teachings of actual
experience; and, '

Thirdly—It is condemned by a preponderatmg welght

of the opinions of ]uusts judges and statesmen. ’

I should not, however, leave this subject without settiﬁg
. down, in congcise and drderly form, a statement of the evils
which would flow from its adoption. These, or some. of
them, have necessarily been touched upon in the course
of the preceding observations.

1. The necessary introduction into the law of a great mass of

error—As has been shown, a rule enunciated by a statute

must be applicd to all cases which fall within its scope, -
Let it

according to a fair interpretation of its language.
be supposcd that language employed in it is used with
the utmost accuracy, it is still impossible that its framers
But the
statutory provisions, by reason of their generality, must
unavoidably embrace such cases, and the result necessarily
is that such cases must be disposed of by a statute framed

should zntelligently provide for unforeseen cases.

without reference to them, and consequently such disposition
1s as likely to be wrong as right, depending as it does
wholly upon chance.

g
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(_9/' 2. A great increase of uncertainty in the adiiinistration of
/t/ze laww.—The sources of this uncertainty are twofold.
Firstly, human language is, at the best, so inaccurate an in-

q strument, there being often numcrous different scnses in
which the same word is understood that there are, and always

will be, a multitude of doubts concerning the mcaning of

And all such doubts would be
purdadditions to those which now arise from other sources.
This sourcé of doubt does not exist in unwritten law.
Secondly, whenever statutdry law, in its application to an

the best drawn statutes.

unknown case, is found to work injustice in consequence

* of the case not having. been foreseen, the effort and the

tendency always'is to impose violently upon the statute an

‘interpretation not in harmony with the natural meaning of

. ts langnage. In every such case, it is highly wwucertain

' /\yhcther the eflort would succeed. And this1sa source of
uxs\c\ertainty unknown to unwritten law.

3. Tncessant, frequent, sharp and often ill-concetved changes
in the latv.—Next to absolute rig/t, stability is the chief ex-
cellence in jurisprudence. This virtue never was, and never
can be, secured in any high degree in the field of private
When.

evera statute is found to work injustice, it must be changed.

law when such law is reduced to statutory form.

Society never has endured, and never will endure, except
in trivial matters, any dealing by the courts with private
rights not in accordance with the Wusticc.
} So, also, when uncertainty is found to exist, amendments of
the statutory law must be made to remove the doubts. To
effect such changes, the Legislature must be appealed to.
The appeals will acd must be frequent. The habit of
changing the law nccessarily tends to destroy that scuse of
the necessity of stability which is now (although unfortu-

nately diminishing) one of the ("XC'ltht safeguards for prop-
Y

-—_-\\_
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erty, business and liberty. DBesides, these changes are to be

effected by a numcrous body, for the most part whelly un.’

skilled in the delicate science with which they are thus
called upon to deal. , ‘
We have a most convincing proof of the reality of this
danger in the history of our Codc of Civil Procedure. This
Is a branch of law which may not inappropriately be re-
duced to statutory form; although, as I conccive, those
forms should consist of 7u/s framed by the courts who
are to administer the procedure. That Code, although
at one time made, by cautious and carcful amendment,
to adcquately answer its purpose, has been so inces-
santly changed by legislation that even its principal author
disowns and contemns it, and fcw pretend to understand it.
It is to-day morc embarrassing to the practitioner than it ",
was in its originally imperfect state; and what with its
present condition and the multitudinous changes which arc
hereafter likely to be made in it, the majority of lawyers
justly hold all time expended in the study of it, beyond
what the exigencies of the moment require, to be misspent.
Since its cnactment in 1848, more than six thousand
reported decisions have'been made of disputes concerning
its meaning, and the unreported controversies and decisions
have been vastly larger. The public expenditure which has
been occasioned in interpreting and amending it is incal-
culable. It is safe, however, to say that it has involved an
expenditure of time by lawyers, judges and legislators (for,
all of which the people have been made to pay) tenlold
greater than that employed on the law of procedure during
our whole preceding history ; and this, too, after making all
just allowances for the increase in recent times of population,
business and wealth.  The thought that our whole body of
private law may be subjected to the like changes and
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hazards, as it certainly would be if converted into statutory
forms, is in the highest degree alarming.

But in relation to substantive law the danger is infinitely
greater. [t is the first ncoessity with a Code that its lan-
guage should be to the last degree accurate and precise,
and, cspecially its principal terms, be always used in Zke
same sense.  Doubt and confusion without end must be the
result unless this requirement is fulfilled. Hence, the most
cautious advocates of codification insist that while a Code
should coritain the work of many minds, it should be sub-
ject to the final revision of orze wind, and after its adoption
should be exempted from interference by way of amend-
\!'nent, except at stated intervals separated by long periods
and then only by a permanent Commission charged with
the duty of supervising its practical operation.. In the case
of the proposcd Ciwil Code, no such caution in relation to
amendments is suggested, nor is it with us practicable.
Each Session of the Legislature would pour forth its quota
of .amendments, drawn by hands unfamiliar with the Code
itsc]\f,\d(a\\rn sometimes by laymen, drawn in haste, drawn in
ignorante of the true meaning of the Code itsclf. What
limit can” be imagined to the confusion and uncertainty
which must arise after a few years of such legislative ex-
perience ? ,

4. The substitution in forensic debate of controversics con-
cerning words in place of controversies concerniig principles.—
This would be a certain and serious evil. At present,
when any doubt arises in any particular case as to what the
true rule of the unwritien law is, it is at once assumed that
the rule most in accordance with justice and sound policy is
the one which must be declared to be thelaw.  The scarch
is for that rule. The appeal is squarely made to the highest

considerations of morality and justice. Thesc are the rally-
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ing points of the struggle. The contention is ennobling
and beneficial to the advocates, to the judges, to the
partics, to the auditors, and so indirectly to the whole com-
munity. The decision then made records another step in
the advance of human reason towards that perfection after
which it forever aspires.  But when the law is conceded to
be written down in a statute, and the only question is what
the statute mcans, a’ contention unspeakably inferior is

substituted. The dispute is abont werds. The question of

what is right or wrong, just or unjust, is irrelevant and out

of placce. The only question is what has been written.
What a wretched exchange for the manly encounter np@

the clevated plane of principle! .
5. The arrest of the self- developuient of private /azu—zts true

method of growit/.—This is, as 1 conceive, perhaps the
gravest mischief with which codification is pregnant, It,

cannot too often be repeated that the practical busincss

of administering private law consists in the '1pp1icat'io:n v

by the courts of the national standard of justice to the

q,
)k
;\ )Abusmcss and dealings of men. This national standard

"\

of justice is somecthing - which cannot be embodied in
written rules, or set down in any form of words. Itis the
product of the combined operation of the thought, the

morality, the intellectual aid moral culture of the time. -

Under our present unwritten system of law it is ascer-
taincd and made effective by the judges, who know it and
fecl it because they are a part of the community. They can-.
not vbut recognize it and yield to it, because their judg-
ments arc subject to the instant and close scrutiny of keen
professional observers, not to mention the oversight of the
press and the general public.  This national standard or
ideal of justice grows and develops with the moral and
intellectual growth of the community, and through the
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operation of judicial decision is transferred to the province
of the law. Hence a gradual change, unperceived and un-
felt in its progress, is continually going on in the juris-
prudence of every progressive State.  The natural agency
through which this healthy progress is effected is that of
the devoted students and authoritative interpreters of the
law. In Rome it was the private jurisconsults. In Eng-
land and with us it is the judiciary. The question is, shall
this growth, devclopmcﬁf“and improvement of the law
remain under the guidance of men sclected by the people
on account of their spccial qualifications for the work, or
be transferred to a numerous legislative body, disqualificd
by the nature of their duties for the discharge of this
supreme function? Therc ought not, as 1 conceive, to be a
diffcrence of opinion among men who are willing to give
this consideration the attention it deserves.!

|
1 We gladly borrow hére the well chosen language of a very able and very

" temperate writer, who felt that this consideration called for a surrender of the

advantages which at one time he believed codification might furnish.  We refer to
the late J. A. Dixon, a dlntll)glll:]u,d lawyer of Glasgow. *This slow and gradual
« evolution or spontancous growth from judicial decision, and the slow operation
¢« of custom in determining organic changes in all the departments of the law,
¢« explain how it is that there is a continuous process of refinement going on in
¢ the Common Law of a country in all ages. As institutions undergo a silent
¢ modification, as morality progresses, as new nceds and new modes of satisfying
¢ needs come to the surface, and as the countervailing facts of new modes of fraud,
«¢ oppression, and of crime also present themselves, a demand for suitable laws ov
¢ modifications applicable to the ever new circumstances makes itsclf felt on every
« side, and is instinctively responded to by the judges, at once the sharers and
¢ regulators of public sentiment.  The change in laws so brought about is =0
¢ exceedingly minute from day to day, that it will only be noticed by comparing
« classes of decisions wmade at tolerably Jong intervals of time, on the sume stales
« of fact, and when no positive legislation has intervened.  You sce whole scctions
« of law silently transformed, you sce new regions arising and others dizappearing,
“not by violent revolutions, but by the astonishing operation of some slowly-

« working causes whose existence becomes visible, and whose dlicets are to be
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The point now under notice can be summed up in a very
narrow compass, and I cannot help thinking that it is
decisive of the whole question of codification. ’

(1.) It is agreed on all hands that private jurisprudence is
a science; whencee it follows that it can be cultivated, devel-
+oped and advanced only by the masters of that science.

(2.) It is also agreed that a legislative body consisting

“ measured only by generations or centurics—like the stupendous geological
“¢ changes—that continuous formation and destruction of strata—the submersion of
“* ancient continents—the upheaval of new—not by cataclysms and earthquakes;
“ but as the result of forces which are in active operation around us day by day>
< and which produce so little disturbance that their very existence is unperceived
«¢ till we contemplate their vast results over epochs of time.
““ What has been the great factor in the creation of the Mercantile Law? Not
‘¢ legislative intervention—our Mercantile Law has been the product almost
“¢ entircly of custom and judicial decision, and in the various stages of its history
it has moulded and adjusted itself with the most remarkable sensitiveness to the
“¢ progress of commerce and civilization. The progress in this particular depart-
““ment of Jaw is perhaps nowhere betler observed than in such 2 book as Mr,
¢ Langdcll’s collection of Cases on Contracts from the earliest period of English
¢ Law down to the present day.  Another great region or tract of law which has
““undergone in a very remarkable manner this process of silent and imperceptible
““ change, is the whole region of doctrines pertaining to Trusts and Fraud—the
¢ prominent matters of equity jurisdiction in England.. The whole doctrines of
‘¢ equity, both as avowedly administered in the equity courts, and as they have in
““a less obtrusive way crept into and pervaded the decisions of the Courts of
¢ Common Law, all these doctrines haye involved themselves into the state of high
“¢ moral rcﬁucmcnf\in which they at present exist, not so much by the special
““ moral elevation of particular judges, as by the concurrent onward impetus of the
““ whole community, which all the judges have sharcd and felt the influence of.
““ The history of the analogous Prectorian jurisdiction, and of the Praclorian
¢ doctrines in Roman law, is another instance--particularly in questions of dona
¢ Jides, culpa, dolus, fidei commissa—of the same process by which the unwritten
“law ol a country absorls into itself the whole gradual refinement and elevation
‘“of advancing civilizution ; how, with the general advance in moral scusitiveness
“ton the part of the community, there comes a demand in matiers of contract and

[
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gle qualification

principally of laymen, possesses no_sin .
which enables it to prosecute the cultivation and improve-

ment of this science, and its adaptation 1o human affairs. gdwo

(3) Themode of eflecting the improvement of priva.te law
and adapting it to the ever-varying wants of men, \-\'lnch the
recent advocates in England of codificationsuggest, 1s th? cre-
ation by the Legislature ofa Commission com posed of en?mcnt
jurists, whose duty it shall bc to observe the operatllon of

« ownership, and lcgal duty, for fine and still finer sh‘adc.s of fnilhfuln.ess, f(]);
+ absolute purity of intention, for the repression of all x'ndu"ectness of a;m :ual
« duplicity ot purpose, for what has been called a superior 'reﬁncmenl.ol Torﬂ1
s scrutiny into the duties which the law will enforce, thf: ncglxgcnccs which ld \:’h

¢ punish, l.\]:ne frauds which it will defeat. The Prelorian ]unsp.rudcncc an ‘ c
« Equity Law of England developed themselves under widely different a‘u,wplce.s,
«and I think the growth of both systems in gradual niceness and delicacy of
« pcréc‘pt‘ion‘of the subtlest shades of legal and moral distinctions, is a proof.ﬂ‘)aitf
#an unfettered, unwritten law grows with a nation’s growth, and refines itse

o with: the national refinement.  The writings of the Roman Tawyers and the
¢ hist&ry of Buglish Lquity jurisdiction alike exhibit the exquisite nccumrc‘)i and
“ balanced moderation with which, ,in the hands of competent lawyers, an
¢ unwritten daw succeeds in doing, by the slow process of adjustment and
¢« refinement of which I have bL;c,n speaking, what no legislative cffor.i cver. could
¢« accomplish—I mean the work of reducing into scientific form, of ﬁ.\'m'g, cAncum-
¢« scribing, limiting, getting into practicable shape as instruments of :)ustxce, the
o app:\rcti!zly indefinite and indefinable principles of movality-—of ?cmx?g, appro-
¢ priating, and applying, day by day, and year by year, the i\lsclxgllml.u mm;c‘m.cn.t
s and product of the deepening moral sense and conscience of the nation. i lhxs' is
« what Savigny means when he says, in his remarkable Treatise on the V cicatlon
¢ of our Age for Legislation, that the largest portion of the unwritten law of every
« nation is the exact product and measure of the national character and temper—a
¢ reflex of its life and progress.  This also explains the immense importance, even
¢ in the case of a codified law, of not overlooking the difference between o process

i ‘rance, si ancously, as it were
« of codification that has gone on, as that of Irance, simultancously, as )

—_———

« with the development of the law, and a Code to be framed at one stroke, and .

¢« made absolutc and final, such as ours might be.” (Journal of Jurisprudence,

1874, p- 312, of seq.)
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the Codc, and to report at interval
what improvements, changes and additions should be made.
But what comparison can such a mode of amending, im-

proving and adapting the law bear to that which is now in
actual operation, in which the whole machinery of adminis-
tering justice, embracing, upon the Bench, tenfold the
ability and learning which could be arrayed upon a Com-
niission, and all the ability of the Bar, is silently, slowly, and
\Yithout violent change, performing, as a subsidiary func.
tion, this very task? How poor the aids and advantages
possesscd by a Board of Commissioners for ascertaining tt>he
true rules which justice and sound policy should ;pply
to human affairs, compared with those enjoyed by a Bench
of judges, who have before them the Zwing conditions of
fact, and the aid of animated debate by the highest ability
which either ambition, the love of applause, or the love of
moncy, can tempt into the service? The immense machinery
of thejudicial establishment is moved only at an enormous
public expense, and even this is a small item wheﬁ compared
with the private expenditure which it involves, and its sole
function isto ascertain and declare z7uzi—truth in the realm
of fact, and truth in the realm of science. What could surpass
- AR o '
.01 parallel, tl‘l(:‘ folly of discarding the aid of this prodigious
1n.strumcntahty furnished ready for use, and replacing it
with an additionally expensive contrivance in the shape ;f a
Comml.ssu')n representing but a small fraction of the ability,
z;(lt1(13'11111(ii:;::fhni(;ntc;of 'the pre-eiinent advantages possessed
at us abaudoned ?

6. T loss of another distinct instrumentalit 'y Jor the improve-
1.11011' of the lawo, viz.: that furnished by the writings of private
Jurists.—As has alrcady been shown, it was from this source
thz'lt the Roman law drew its principal nutriment ; and who
will undertake tQ\‘cslimate the value of the contributions
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whlch the jurisprudence of England and America has from
time to time reccived from the private labors of Coke, Hale,
Blackstone, Hargrave, Sugden, Kent and Story ?

Such minds will lend their efforts only while the law re-
mains, as now, a scicnce unimprisoned in the rigid language
of a statute, and susccptlblc of development, cultivation and
kl_r_r-lwr.)rl:(-)Avement in the same manner as other sciences.
The flower of genius and eloquence may flourish under the
« gladsome light of jurisprudence,” but would wither and
die under the dull shadow of a Code. Bold intellects will
enlist-with ardor in the strife, if the contest is to turn upon
the weight of reason and argument, but abandon it with
contempt, if it is to be decided by vote of a IC‘TIS]dtuIC ora
Board of Commyjssioners.

7. The enforced abandonment of all Lope of bringing the private
law of all English speaking States to a unity.—Few will ques-
tion the extreme importance of this object. That a private

transaction between men in New Jersey or Ohio should be
governed by a different law from that which would rule the
same transaction in New York, must be a great evil. The
popular standards of justice in different States and nations,
though in most particulars | lalike, are yct in many re-
spects different, and lead to thc adoption of different rules.
Right, reason and ]ustlce arc however, everywhere the
same; and in proportion ¢ '13 the popular standards are culti-
vated and nmdc to 'lpplomh perfection, they are brought
more and more inte unison. The progress of civilization
acting upon the courts under our present system is con-
tinually aiding this approach to unity. The opinions of the
courts appealing, as they now appeal, to the same principles,
are not only cited as authoritics in the jurisdictions whe
they are pronounced, but are listened to with respeet in all
others. Truthis welcomed, from whatever quarter it may
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procced, and in the conflict with error w ill eventually every-
where prevail. This reciprocal influence of the intellectual
and legal culturce of independent States which thus tends to

bring all private law to a unity, must of necessity  ccase

et

principles which must be everywhere the same, are obliged
to basc them upon the language of statutes which may
everywherce be different.  What more desirable condition,
what more impressive spectacle can there be, than that of
fifty Statcs of a great continent, and Empires beyond the
scas, all appealing to the same law, and aiming to drown all

when the courts, instcad of founding their judgments upon /

dissent in one concurring voice? And what more mischiev-
ous condition than that-all these States and nations should
have Codes, each differing from every other, without any

conceivable agency for bringing them into unison; but
gravitating, by a law of their being, into infinite diversity ? i

Nor is there any advantage which codification can afford
by way of recomnpense for the mischiefs thus enumerated
which are inseparable from its adoption? I will not stop to
answer the insincere assertion that if the law be written in
a Code laymen can comprehend it and become their own
lawyers. The sober advocates of codification never make
this claim, and even Bentham himself expressed a contempt
for this ad captandum pretense. What lawyer does not

know that the points upon which he is now most frequently ¢

applied to for advice are those which are governed by stat- ¥
utory law, and that the native
the breasts of all men gives them a better knowledge of
unwritten law than they can ever attain of statutes by the /
most diligent perusal? The assertion that a Code enables a
professional man to certify himself concerning the law with-

sense of justice existing in |

3 g T 2
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out having recourse to the extensive librarics whi.ch arc at
present necessary or uscful, has as little foundation. No
lawyer can truly possess himself of \vha‘t is justly termed a
Enowledge of the law without understanding the Teasons zu.)d
philosophy upon which it is founded, and' the history of its
development; and for this purpose librarics cqually. exten-
sive will be required with, as without, a Code. And if there
were any advantage in this particular, a Digest w ould furnish
it as adequately as a Code, and such a work is the proper (
fruit of private labor and enterprise, and requires no legis-
lative sanction.

In this discussion 1 have thus far said little concerning

" the merits br-Jdefects of the particular specimen of codifica-

tion which has been so repeatedly pressed, and will, doubt-
less, be again pressed, upon the attention of the Legislature
of New York. I haveendeavored to show thatany attempt
at the codification of the unwritten law, with whatever skill
prosecnted, proceeds upon a false theory, and is an erro-
neous move in legislation. But it would be vain to cxpect
that ‘all who may bestow upon these pages the honor of
their attention will concur in these conclusions; and many
may believe that it is possible to convert the unwritten law
into such concise statutory form as to secure great public
benefits. To such minds the question of the merits of this
particular performance will be a matter of interest, and
candid ones will not yield their asscnt to a scheme which,
by recason ol its own peculiar defects, would serve only to
add further confusion, uncertainty and  perplexity to the
administration of justice. The attention of such is invited
to the following cousiderations, which scem to make it very
plain that, cven if some scheme of codification were expe-
dient, #7is, at least, should be peremptorily condemned.

The proposed Ciwil Code had its origin in onc of the pro-

r{\r'*b
W.
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! visions of the State Constitution of 1846. The purpose of this
provision was to make an caperiment, with the view of
ascertaining whether a codification of the law, in whole or
In part, could be accomplished which would promise a
public benefit suflicient to justify the Legislature in adopting

it This, of course, could not be determined except upon
an examination of the finished work ; and the provision con-
templated the creation of a Commission, which should be
charged with the duty of making a Draft Code and report-
ing it to thé Legislature for the action of that body. The
responsible duty of detehnining the momentous question,
whether it would be expedient to supersede the existing
law, in whole or in part; by such a Code, would necessarily
rest upon the judgment and discretion of the Legislature.

Under this provision the present proposed Civi! Code was
reported to the Legislature in 1865 ; it was printed and very
widely distributed throughout the State. The Commission-
ersappointed (although the work has the sanction of two only

of their names) were Messrs. William Curtis Noyes, A. W,
Bradford, and D. D. Field; but the gentleman last named
is understood to have had far the largest share in its prep-

aration. Mr. Noyes dicd, greatly lamented, before the

work was reported. Each of these gentlemen enjoyed a

high repute for intellectual ability and professional skill.

' Mr. Noyesand Mr. Field had, during their professional lives,

been actively employed in a very varied and genecral practice
A ploy P

of the law. Such absorbing occupations scarcely aflord the

leisure which enables a man to attain a thorough scientific
4

i knowledge of any branch of the law. Mr. Bradford filled

with distinction the important judicial office of Surrogate
of the City and County of New York, and had acquired an
unusual mastery of the law relating to wills and the ad-
ministration of dccedents’ estates. IHis attainments in other

PRSI
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branches of the law were not extraordinary. Neither of
these gentlemen abandoned his ordinary occupation to
devote himself to the work of preparing this Code. ltis
the fruit of such hours as they could rescuc {rom other
engrossing demands. The scientific advocates of codifica-
tion would smile at the suggestion that such men, with such
oppmtumhcs could produce a general Code worthy even
of the name. Their notion of such a work includes
tl;é devotion, to the exclusion of all other occupations, of
many minds, embracing the special masters of cach branch
of the law, during many years, and the expenditure for the
purpose of securing such exclusive devotion—of at least
a million of .dollars. And their view is, that unless the men
fully cjualiﬁed for the task can be found, and their scrvices
secured, the enterprise should not be undertaken.' These
observations are made in justice to the authors of the
work ; for it would be no impeachment of their abilities,
if the‘perforimance should be found to be inadequate. The
submissioh however, of a grossly imperfect work !
would necessarily reflect unfavorably upon their qzm/zf‘
fications {or the task, and the trustworthiness of thcn

recommendations.

1 Austin, notwithstanding his belief in the feasibility of a general Code, if men
"competent to the task of producing one could be found, discourages the endeavor,
unless this prime condition can be satisfied.
“ But taking the question in the concrete, or with the view to the expediency
“ of codification in this or that community, a doubt may arize. For here we
¢« must contrast the existing Jaw—not with the beau ideal of possible Codes—but
¢« with that particalar Code which an atlempt to codify would then and there
¢« engender.  And that particular and practical question, as Herr von Lavigny
¢ has rightly judged, will turn mainly on the answer which must be given to
¢« another ; namely, Are there men then and there competent to the difficult task
¢ of successful codification P—-of producing a Code which, on the whole, would
“ more than compensate the evil which must necessavily attend the change?”

(Austin’s Jurisprudence, Campbell’s Ed., vol. 2, p. 132.)
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These Commissioners, in reporting their Draft for a pro-
poscd Code, prefaced it with an ““ Introduction,” in which
they narrate their labors, and discuss some of the questions ‘
concerning codification. It is understood to have bcen
penned by Mr. Field, and it contains their, or at least his,
ideal of what & Code should be: This shall be given in
his own language. “The records of the common law arc in
“ the rcports of the decisions of the tribunals; the records of
“ the statute law are in the volumes of legislative acts. That
“ these records are susceptible of collation, analysis and
‘“ arrangement, might have been assumed beforehand, even
“if we hrd not the proof in our libraries, in digest upon
“« c]igest, n.ore or less perfect, to which we daily resort for
“ convenience and instruction. The more perfect a digest
‘ becomes, the more nearly it approaches the Code contem-
“ plated by the Constitution. In other words, a complete
“ digest of our existing law, common and statute, dissected
“and analyzed, avoiding repetitions and rejecting contra-
“ dictions, moulded into distinct propositions, and arranged
“in scientific order, with proper amendments, and in this
“ form sanctioned by the Levisla(tmml—iMe |
“ organic law commanded [s7c] to be made for the people of
“ this State.”

Without stopping to inquire whether this language well
describes what a Code should be, all must agree that it de-
scribes a Dzgest, which, if it existed, or could be created,
would be of priceless value to the world. A book contain-
ing a statement in the manner of a Digest,'and in analytical

(Introduction, p. xv.)

and systematic form of the whole unwritten law, expressed
n accurate, Tcnumhc language, is indeed a thing which the
legal profession has yearnced alter:
“Prophets and kings desired it long,
And dicd without the sight.”

]
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Such a work would not, indecd, supersede the treatises and
reports, or diminish the nccessary size of librarics; but it
would, by facilitating, save labor. It would refresh the fail-
ing memory, reproducc in the mind its forgotten acquisitions,
exhibit the body of the law, so as to enable a view to be had
of the whole, and of the rclation of the several parts, and
tend to establish and make familiar a uniform nomenclature.
Such a work, well executed, would be the wvade wccumn of
every lawyer and every judge. It would be the one indis-
pensable tool of hisart. Fortunc and fame sufficient to satisfy
any measure of avarice or ambition would be the sure reward
of the man, or the men, who should succced in conlerring
such a boon upon his fellows Such a work wouid not, in-
deed, in our vie\\’r, be suitable to be enacted as the positive
law, for even #7 would be found to wholly fail in its opera-
tion upon new and unforescen cases; but statutory enact-
meut would not, in any degree, be necessary to its value.

It (could proudly dispense with any egistatt :

€areable to pronounce whether the actual performance

has in this instance corresponded in any reasonable degree
to this high ideal. All will agree that its actual reception
by the profession must be an infallible test of this ques-
tion. We arec simply, thercfore, to ask, is this work,
Laving “been published for ncarly twenty years, at the
elbow ‘of every lawyer and judge, and like Kent and Black-
stone, in the hands of every student? Do the presses of
the country groun under the labor of producing copics suf-
ficient to mcct the demand? On the contrary, although
thousands of copics of it were distributed, no usc was ever
made of thew, and they speedily found their way among
those collections of bibliographical rubbish which timecaccuni-
ulates in every law library. The Legislature to which 1t was
reported failed to take favorable action upon it, indecd,
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scarcely took notice of it, and the lawyers found it to con-
tain nothing which would even aid them in their labors, It
confessed its own intrinsic worthlessness by sinking without
obscervation into oblivion. It is now gravely proposed to
draw this usecless product from merited obscurity, to fix
upon it by statute an approval which neither the Bench nor
the Bar ever gave, and make it the positive law of the im-
perial State of New York!

Somec may think, however, that the test above applicd to
determine the character of this work is not the most satis-
factory, and that the performance is entitled to an examina-
tion upon its own merits.  Any desire for a close inspection
of the character of the work should, of course, be welcomed;
but it will not be expected that this whole Creel Code should
be made the subject of examination within the limits of a re-
view cven so extended as the present. It is, however, possi-
ble to select some part, presumably as well executed as any,
and subjecct 77227 to a scrutiny.  The writer has alrcady had
occasion to make such an examination of a single Article for
the purposc of supporting a remonstrance against the
measure addrezssed to Committees of the Legislature, and it
may be well to incorporate in this place the results of that
labor. The Article referred to is the Fifth of Chap. I11.
Title VI1., Part I1L of the Dralt Code reported as above
mentioned in 18635, It consists of eight scctions only, and
contains all there is in this proposed Civi/ Code relating to
the law of General Average. The Part thus selected for
scrutiny was originally taken at random; but it happeys to
be an Article exceedingly well adapted for the purpa/:c of
testing the micrits of the perlormance, for the reason that it
Is an instance of the attempted codification of a picce of
purcly unwritten law. If this portion should be found, upon
a closc examination, to be grossly dclective, it would not
indecd necessarily follow that the rest was equally bad, but

——
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it would follow that no other part could safely be accepted
wpon trust; and that none of it should be enacted as law,

*until its accuracy had been demonstrated by a critical ex-

amination of the whole.

The law of General Average is not of statutory origin,
but rests simply upon the dictates of natural justice and the
usages of the commercial world.  In maritime adventures,
when the ship and cargo are involved in a peril which
threatens the whole, the woluntary sacrifice of a part may
have the cffect of rescuing the residuc from otherwise in-
evitable destruction. If such sacrifice be made and salety
secured, justice requires that the loss of this part
should not fall wholly upon its owner, but that it should be
equally distributed among the owners of all property at
risk in proportion to the values of their several interests.
Sometimes, also, it is necessary to zucur expense to rclieve
a ship from a peril in which she is involved, as for the hiring
of tugs and lighters in the case of a stranding, and, inas-
much as there is no reason why one of the partics in interest
should incur such an expense rather than another, it is
simple equity to treat it as the common burden of all, to be
discharged by a ratable contribution.

The Scctions of the Code referred to are as follows:

“ARTICLE V.
GENERAL AVLERAGE.
Sccti'on 1124. Jettison and general average; what.
1125.  Order of jettison.
1126, By whom made.
1127.  Loss; how borne.
1128.  General average loss; how adjusted.
1129. Values; how ascertained.
1130. Things stowed on deck.
1131.  Application of the forcgoing rules.
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be made by a codifier, that is to say, whether he ought to
prosccute his work beyond the statement of general princi-
ciples, is not relevant to the present purpose; but the conclu-
sion must be munifest to every one that untit such a work
i1s donc, until the substance of the numerous decisions
which have been made concerning the application of the
general principles is extracted and reduced into the form of
rules, the decisions themselves will be in no respect super-
seded.

The first claim, therelore, advanced by the promoter of this
Cewil Code, to the eflect that it will supersede the necessity
for consulting the present multitude of decisions and com-
meatarics, is wholly unfounded.  There is not a judicial
opinion, treatise, digest or text-book now necessary or useful
to the lawyer or the judge in ascertaining what the law of
general average is for any particular case, which would not
remain just as necessary or uselul after the adoption of this
Civil Code as before.  And it is entirely salc to say that the
Code itsell in such a case would never be consulted, or, if
consulted at all, it would be only for the purpose of ascer-
taining whether it contained anything suconsistent with the
law as derived from other sources. For the purpose of
gaining iustruction as to what the law absolutely was, it
would be wholly valueless.

The second ground upon which this proposed Croil Code
is defended and recommended is its alleged resolution and
scttlement of questions now involved in doubt. From
whiat has already been said it may casily be seen that this
argument is without foundation, for these cight Sections are
occupicd wholly with a statement of rules of the most
general charucter, concerning which there is not, aud for
halla century hus not been, cither doubt or question.

But, more than this. Tt so happens that in this depart-
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ment of the law there have been, and still are, many -
teresting questions, some of which have avisen and all of
which are likely to arise in practice, concerning which
courts and jurists are still at variance.  Some of these may

be stated :

1. Where the ship s lost by the very peril sought to be
escapcd by the jettison or other sacrifice, but the cargo, or
part of it, is saved, should what is saved be made to con-

tribute for what is lost?

2. Where part of the cargo is sold in a port of distress in
order to procure means wherewith to pay expenses, w hich
are themselves the subject of a general average contribu-
tion, should the loss by such sale be treated as in the case
of a jettison, or the case of expenditurc?  That is to siy,1s
the owner of the goods entitled to contribution, if the whole

adventure subscquently perish?

3. How are general average losses to be adjusted where
they arisc, partly from jettison, and partly from expenditure,
and a subsequent disaster has happened which is the sub-

ject of aparticular average only?

4. What rules are to be applied in valuing the con-
tributory interests in the case of successive distinct general
average losses, where the cargo was sound at the time ol the

first loss, but became damaged belore the sccond?

5. Arc the wages and provisions of the crew during the
delay at @ port of distress [or repairs, which are thamselves
the subject of a general average, to be included inthe ad-

justment ?

6. Is the jettison of provender for animals on board to be

contributed for?
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of the master to act, for his disability is already wentioned ;
and ycet it can hardly be an overruling neeessity zo male a
Jettisen, for no jettison by the master cven would be justifi-
able, except in such a casc.

But again, is it true that in case of the disability of the
master, the whole crew and passengers may join in making
a jettison at their own discretion? It is not cnough to say in
answer that by another Section of this Cria/ Cedr, in another
place, it is declared that in case of the disubility of the
master, the mate is to ll bis place.  Szrics and rigid accuracy
is the first requirement in the statutory declaration of a rule
of law. 1f this be wanting, it should be rejected for that
reason.  Bul the answer would not otherwise be sufficient.
The mate, in the case supposcd, does not become the wiaster,
he remains the mate. But, supposc the disability of the
mate also, way passengers and crew then undertake the
work, while a competent second-mate is-on board? Surcly

this important function can be exercised only by him who .

is in actual commund.

Section 1128 (the fi/74 ol the Article) declares that “an
adjustment made at the end of the voyage, if valid there, is
valid everywhere”  Well, in what cases is it valid there ?
This is the important matter. Does this mean that adjust-
ments made at an itermediate port, il valid there, are not
valid everywhere? The truth is that there is one proper
place, although it may be different in different cases, where
the adjustment should be made, and an adjustment made at
such place is, so far as the matter of place is concerned,
valid everywhere, No semblance of a rule is here given
where the adjustment shond be madc; althougzh the law is
clear upon this subject, and the rule actually laid down is
preguant with an hypothesis whicly deprives it of any value

and suggests implications which lead dircetly to crror.

S

*
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Scction 1129 (the sixzk of the Article) declares thutq“ .]l\l
estimating the values for the purpose of a gcncr:/d fl\irc‘l i(;;
the ship and appurtenances must be valued as' at mL o
of the voyage, the freightage at ouc-h{ilf the Lunfou? f it_bj
on delivery, and the cargo as at the timc and placc o

e
dls\ifl?lg:\;c here laid down by dmplicalion tfvo things, n(:
where expressly stated: Fursz. That the .ﬂcpustmc'nut‘ ;l]:l&t
be made as at the end of the voyage, because 1L 1s 'S(lLljic( tha
the values should be taken as at that place.  Second. That un-

i > adventure gencral
less somecthing then remains of the adventure, no g ¢

i : csently
average contribution can be had. As T shall prescatly
o

.
show, both these implications are crr'oncousA. At' ;’)11050{121{
call attention to the vice of conveying by Zmplication onty
what ouglit to be expressed in unambiguous language.

SECOND.— Positive Error. 1t is declared l)y.Sccuon 1131
(the eight/e of the Article) that “ the rules herein statcc? icm-
cerning jettison arc cqually applical..)lc to e\'er)i othcr‘ \:)“l:ln
tary sacrificc of property on a ship, o7 l:,‘lf/b(‘il.&(’ ncc%sdf_ )
incurred for the prescrvation of the ship and cargo from
extraordinary perils.” . | .

This is the first aud ounly intimation given us n tlfc whole
Article relating to general average that an expense incurred
for the common salety must be reimbursed by a general
contzl‘ibutlou; and yet such expenscs constitute as clom.mon a
subjcct of geuneral average as jettisons. There A]S‘ Cm.i
mmm distinction, howgvcr, Iotween the two casces. . ;.
_;}"/l‘/'smz or sacrifice is contributed for only in case S(v)m(‘thm;;
is cventually saocd.  Lxpenses incurred must be reimbursed

) o The Qr 's latter proposition is i 1Ris
i any cvent.  The contrary of this latler prop

Code distinctly asserted. | | _.
Acain. 1t is asserted in this Code (Section 1129) that the
Again.
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“cur expenses for such purpose. Throwing property over-
“Dboard for such I)m‘l)(l):;o li\‘ c’lll@ﬂ iettiso Vo ‘L) g Lr*
s called jettison, and the loss
“caused thereby, or by any other sacrifice made, or expense
“ THCUITC(]’ 18 called a general average loss, and is the sub-
“Ject of o general average. Whatever produces a general
“average loss s called a general average act.” k
Now, it is a familiar principle of this branch of the law
that any experse made neeessary in the course of the voy-
age for the repair of damage done to the ship by the mere
violence of the clements, must be borne by the ship alone.
Damage voluntarily inflicted by Luman agency is alone that
which constitutes a general average loss; and this distine-
tion may be said to be the fundamental and most {amiliar one
inthat branch of the law. ‘But inthe above Section we have
distinctly laid down the extraordinary proposition that any
expense incurred for the safety of the adventure is the subject
ol a general average contribution!  Conscquently, if a ship
becomes strained by the violence of the winds and waves so as
to open her scams and spring a leak, making it necessary
that she .should seck a port of refuge and be recalked, the
CXPENsSC s a conamnon burden and must be borne by the cargo
as well as the ship! 1t is sale to say that nowhere in written
or unwritten law, or law-books, save in this proposed Crvil
Code, 1s such « proposition to be found.!

In the course of arguments herctofore delivered before

2 The adjusters of mari f i i
Juster: narine averages, in larg i cities i i
e e o | -( ges, large marilinie cities, acquile, as is well
wown, avery familiar, practical acquaintanee with the law of general average
T'liey arc olblice nalie use ofi i : i .
y arc obiiged to muke usc ofit at every step in their daily business ; and insome
Jnslunces, ws > Cusee ic gentle e
palianies; ws in the casr of the gentleman about to be referred to, they gaiu a scien-
tific knowledae of the jectwhi :
onledyr ¢subjectwhich a professed Jawyer mi

o 1B La professed Jawyer might envy.,  What such
minds e cerry s ey .

wrbs Wi concerning any written statement of that law deserves very respectful
attention. The Article in question was submitted by the writer to A, Foster Hie
rins, Tose. New Yorl: . i i ‘ o
gins, B, of New Yorly, one ol the most eminent adjusters, for his opinion.  His

responss is contained in the following letter:

s

PO
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the legislative Commitices upan the supposed merils or
demerits of this proposed Ciezl Code, the novel ground has
been taken by its author thatitis a sufficient answer to most
of the criticisms made upon his [avorite scheme to point out
that they procecd from those who arc encmics to codifica:
tion itsel! Tt is not likely that this view will be accepted
by candid minds. They will probably agree that the weight
of arguments must depend upon their intrinsic value, rather
than upon the supposcd motives of those from whom they
procced. At the same time, so far as matter of merc apinion
gocs, it is undoubtedly truc that, other things being cqual,
particular attention should be paid to opinions adverse to
any particular spccimen of codification, formed and uttered
by those who support the gencral theory. special deference
should thercfore be accorded to the views of onc of the most
distinguished of the supporters of codification in England,
Mr. Sheldon Amos, pronounced concerning the work now
under consideration, and apparently alter a very thorough
examination, he says: “ The New York Civil Code may be de-

New York, April 11, 1852,

James C. Cawnrer, Fsq.:

Dear Sir,—1 have examined, at your request, the cight Scetions of the proposed
Civil Code, which relale to the law of General Average, and I suppose an experi-
ence of more than thirty years in the City of New York as an average adjuster of
Marine Averages enables me to form a competent opinion concerning the practical
operation of such suctions, should they be enacted as law.

I find in those eight Sections obscuritics, novelties, and positive and gross crror
sufticient to thruw the whole administration of this highly important branch of the
law into confusion.

1t would be alarming (o the maritime interests of this cily were it probable that
these Sections should be declired the law of this State. You are at liberty to use
this letter bafore the Committee of the Senate if you think it would serve a uscful
purposc.

Yours very truly,

i A. FOSTER HIGGINS.



%

]IG*‘”/"];HE PROPOSED CODIFICATION OIF OUR COMMON LAW.

m
private interests have found places in the sacred seat of
judgment, the origin of a very large shave of the curable
mischicls in judicial administration is disclosed. It nced
not be said how absolutely essential it is to the operation of
the best systems of law that there should be competent
judges to administer it. We cannot, indeed, quite say that
as between rival systems :
“\Whate’er is best adninistered is best,”

but this line expresses a large mcasure of truth.

The second of the causes above alluded to is found in the
still more marked decline in the character of our legisla-
tors. To what purposc is it to labor in the courts for the
attainment of excellence and certainty in the administration
of our laws when cach succeeding Legislature pours forth a
volumc of ill-conceived and pernicious changes and ad-
ditions both to substantive law and to judicial procedure ?
There was a time, and that within not very distant memory,
when our Senate and Assembly could easily find among their
members, and took good care to place on their Judiciary
Committecs, professional men of established character for
learning and abilitics, who kept a more jealous watch over
the integrity and harmony of our laws than has of late
been always preserved, men who made more close scrutiny
into the nature and cflect of any proposed changes in
the rules to which the business, the property and the
sceurity of the people are subjected, who allowed no per-
nicious mecasurc to pass {rom their hands without condemna-
tion, and whose advice their respective bodies were ex-
tremely slow to disregard.  There are some present signs
of improvement in this dircction; and when that improve-
mentshall have further progressed, it will give good ground
for the hope of a decisive correction of one of the principal
mischicls which wMlict the administration of the law.

!
[o
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For the cvils thus pointed out the only remedy lics in
direct action against the causes of them. Codification,
surcly, is no remedy. It will not place a better man in the
scat of judgment.  And when we consider that the greater

part ol the uncertainty, confusion and litigation under which

we suffer proceeds directly from the gross imperfections of
our writien law, we must perecive that all these cvils will be
aggravated beyond measure by converting the whole body

of our unwritten law into statutory forms.



