


RESOLUTION. 

At a meeting of the Conl~nittce of ~ 1 1 ~  Association of the 
Bar of the City of New h r l ; ,  appointed " to urge the re- 
jection of the proposed Civil Code," held at the House of 

. . 
the Association, No. 7 West Twenty-ninth street, in sala 
City, on the thirteenth day of December, 1883, Mr. Albert 
Nntl:e\tls offered the following resolution : 

Rcsol~~rd,  That this Conlrnittcc approve the paper pre- 
pared by hl r .  James C. Carter, on the slubjcct of the proposed 
codification of the Cornnlon Law of the Stnteof New Yorlc, 
and that three thousand copies of it be printed and circu- 
latcd among the members of the Legislature and of the Bar 
of this City and State, and other persons interested in the 
subject. 

iVhich was uilanimously adopted. 

Extract from the minutes. 

J. BLEECI<ER MILLER, 
S~~crctary. 



THE PROPOSED C;BDIFICATIOiT OF OUF. 
CONNON LAW. 

Whoever glances over the varying systems of law eshib- 
ited by civilized States, will perceive that in some, as in 
England and with us, the great body of the rules which de- 
termine the rights of men in respect to their persons and 
property, have never been directly o~ncted in statutory 
form. The). have their origin in the popular standard, or 
ideal, of justice as applied to human action, and the usages 
and practices sanctioiled by it. Thc system, therefore, rests 

upoil an original, but ever growing, body of custom, and 
the rulcs thus established have been, through a io~ lg  succes- 
sion of centuries, espouildcd, applied, enlarged, nlociified 
and administzred by n class oE cxp-rts - lawyers and 
judgcs - who :Ire supposcd to devote their llves to the 
study of the systcm and to the \vorl< of adapting it to the 
ever shifting phases which h u m ~ n  affairs assume. The cul- 

tivating 2nd pcrrectiilg, of this body of rules, which 
is callcd " t / re law," is a part, and n tnost important part. in 



tlrc ? z ~ z / ~ ~ ? - o / ~ ~ ~ ~ . ~ ~ : o ! / ~  of t11c ci\riliz:~tio~i in \vllicIl the), zii-c fo~111d. 
r -. 1 l ~ c  i;lc:ins of :12;ccr-lni1ling- \\,lint tllcsc 1-ulcs nl-c-in otllel- 

\\roi-cis, t1.1~ r;~i~i:.iirc of n - l ~ : ~ t  thc In\\. is - is fuuncl, in  any 
give11 cnsc, hj. ;tsccl-t;~iililrg \\-1r;1t t11c judges linvc detcr- 
nlinccl in like c:iscs, and by inasi~lls and pl-inciplcs \\7hich, 
fro111 I(-)II;- :i(loj)tioti a11(1 ~ I - C C ~ I I ~ I I ~  ~ ~ ~ ~ ~ ) l i c : ~ t i o t ~ ,  11avc; 11cco111c 
fa111iIi31. : L I I ~  : L I I ~  llol-it:lt.i\,c. 

I n  otl~cl- Stntcs, 11o\vc\:c1-, such as most of thosc: on the 

Coiitincllt of 1.3~i-c)l)c, tlrc systelll of law is fou11cl to be clif- 

fcl-cnt. Thel-c, tllc rules ~irllicl~ pci-form the same functions 

in socict)., s t~lnd,  to a. lni-gc cstcnt, iir tlic fol-~n of positive . 

stat~ltcs, 01- Cc~.t:.s, ennctcd by the arbitrary powel- of the 

sovcl-cign, 01- bj- thc autlioi-ity ol a lcgislntive ;isselnbly, 

~vlrc'l-c sucll n body exists. 

I t  will also be obsci-vccl that thc sys tcn~ first above de- 
S C I  is :I c-1-121-actci-istic of States of populnl- 01-igin, 

01- in \vllicll t1-1~. p~j )~i l ; i l -  clel~ielit is prc:clolili~-~;tnt, ~vllilc the 

lattcl- s ) - s t c l~  is n cl~ai-ac1.c~-istic fcatui-c in tliose wliicll have 
a c1osl)ot ic oi . is- i~~,  01- il l  \\~llicIl d~.cpc)tic ~ O \ \ ~ C I - ,  absolute 01- 

q i : i l i l ,  i s  1 -  I S  b e ,  ~ i - e c l ~ i ~ ~ n ~ t .  Noi- is t.llis con 11-ast 
acc idc~~( ; i l .  I t  rtl-15cs iiccessrtrily froln tllc fu~-id;~nlcntal dif- 
f L I L I I C C  .-, - , i l l  ~ I I C  pi)liticnl el-~:~l-nctci- of the two classes 01 States. 
111 il-oc, I ) O ~ - J I ~ I : I I -  St :~t.c:s, 1 I)( :  l a \ \ r  S ~ I - ~ I I ~ S  Ii-c)111, ni1c1 is 111:1(1c by, 

tllc pc'oljlc ; :111c1 :IS tllc \ )~ -OCCSS UI buildilig i t  u p  coi~sists i l l  

:~pplyiirg. fl-0111 tinlc to tilnc, to 11~1rn;in actio~li; tlrc p o p ~ ~ l n r  

ic1e;ll 01- st;i~l~l;tl-il of justice, justice is the oilly intcrcst con- 
s I 1 1 I11 clcspotic counti-ies, ho~vever-, 

evcli i l l  tlwsc \\~Ilci-e n 1cgisl:itivc bocly exists, tllc inter- 

ests of tlrc i-i:igili~~g- cdy11:1stj; :LI-C: S L I ~ ~ - ~ I I ~ C  ; :ilicl 110 1-cig~r- 
inx- clj:~i:~st)r co~ilcl lolrg bc il~:ii~lt:iincd i l l  thc cscl-cisc 
of : , ~ l y ~ l l i i ~ q  lilic : ~ L ) s c ) ~ L I ~ ~ :  [IO\\~CI-, if  the in;~I;i~lg of t8he 
l :~\ \ .s  l i i ~ i l  t 1 1 1 .  l ) ~ ~ i l ( . l  ing L L ~  t . 1 1 ~  j~~l - i s i )~- t~clc~icc  \\-el-e 

i ~ I C ,  I I I t 1 0 1  i l l .  'J.'IIc so\ .creigi~ 
-.. 

l'rcting 1mp~i1;11- custolirs. I-Ic: can S : L ~  it only by n 1)ositivc .g 
comornllil, ilnd this is  stat^^ tor). 1:tw ; :11?t1 w l i C l l  such positive 
comnin~ld cnlbi-aces the \\+lrolc sys tc~u of j t i~-is~)rudc~lcc i t  
becot~lcs n Cod(*. The  fullcln~ncnt;~t ~ l i n x i ~ ~ l  i l l  tlic j ~ ~ - i s p r ~ i -  

dcncc of pop~il:li- Stntcs is, tlint \vlintcvel- is in collsulr;incc 

~rritlr justice as: ;lp;~lied to h~1rn;to :iffail-s, s1iould'il:~ve tlie 
fol-cc of In\\.. " Qrroiip?.il~c~ip/ncz~if Z ~ ~ r i s  /raill.i : I & O Y C I I I  " (tlle 

will of tllc s o r c ~ - c i g ~ ~  11;~s thc foi-cc of la\\ ), is tlrc conti-:isled 
mnsi~n ol clcspotisn;. Tllc 1Cor:u1 dict:~tcd b). hlahomet \i7as 

ancl is n univci-snl Cotle r c g ~ ~ l n t i n g t h c  :~ctions and pi-opcrty 
of the fo1lonlc1-s of Islam. I t  was as nccessa1.y i n  1111ilding 
up tlie cmpii-c of tlie conil~~c~-01- 21s his s\tro~-cl. I<o~lic under1 

tlic republic reposed upon  ni i  uilnrl-ittci~ systcnl of ~LII - i s -  

psu(1eoce ; Codcs \ircrc clci~ices found csscntial to tllc (lo- 
nrinion of tile cn~pcroi-s.' Tlic Latin States lou~~clccl up011 

the I-uins of tlic Elnpii-el ~tlicl oi-igil,:llly dcsl~otic:, sllow ill 

tlrcir l a r ~ s  tllcil- cr~igin and cllni-:icter; b ~ i t  ileitlici thc hTor- 

malr conquest, nor tllc 111-iuciplcs of f c u c h l i s ~ ~ ~  11avc cvcl- 

bccn nblc to dcsti oy thc popul,~t- clclnclit \vl~icll has mar1;cd 

every st:igc ol tllc c1c1-elopment of Anglo-S;lxon libci-ty n l ~ d  
Ia\v. ' rhc 1Coi~r:~li coll)ci-ol-s, alrcl tl~cil- succc:ssol-s :llnr)llg 
the inoclclil ],atin Statcs, I I ;LV~,  it is t l - ~ ~ c ,  i l l  ~ I I I ~ ) ~ - o v ~ I I ~ -  tlicil 

systc~ns ol j111-ispi-~lde~rce, boi-1-o\irccl tlre aitl of t~ :li~l(xl 111-0- 

- -  - -  -. -- . 

I I '  It is VCI-y I~zLu~;LI tltnt the i ~ ~ l ~ x r i ; l l  despot,  whu has \\,on his c111l)il-c b y  t i ~ ~  

" C ~ C ' I ) : ~ S C I ~ C I I ~  of ;~rij.tl.lcr;~ci~..i nll[l all O L I I C ~  fo r~n- ;  of s ~ c i n l  i ~ ~ c i l i ~ ; i l i ~ ) , ,  sl~uultl  sctl i  

".to co~l~ol i t ln lc  il I)y n cotlc: ; a11,1, nt:co;-Jingly, z coclc ivn;  thc  tll-c.in~ of C::c.j:~r - - -  

'' p"li:!turta, fc~r c~~~ i~ . ; r l i c . n i i o~ l  \\.a lit11 y c t  cc)ti~pleiclp c~t:~l,li,lii.tl ; :L cdclc \\.as t11c: 

" drenln of Cn t l~n r i~~c . ,  t l ~ c  cni-c of l"r~dcrii l ; ,  tlie g l~)~. ) '  of X:~~)C,ICUII .  * * * * * 

'I' T\'c)t n si~l;li: ~ I I . , ~ ~ I I ( . { .  C ; L I I  11c l)ui~itctI 0111 of ;1 collcl i \f l i icl~ II:I ,  csiztecl To;. all). 

'' 1~11;\\1 of L i l w  i11 :I 11nLio11 \ ~ , ~ l ~ i c l l  is a t  O I I C ~  l)~.ogrc<sivc A I I J  frL:c.'.- ( ] t~~- id ic : i l  

Satiety L'api.~-.j, vol. Il,,  1,. a ; [  ; L'npcr ljy C l z ~ n c ~ l t  '1'. S\:nti\!,,~l, I:icl.) 
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bcc11 lcttcl-ctl by n subjection to tllc maxim tll:lt I : t i \~  111.0- 
cecds (1-otn tlie p1cast11-c of tllc sovel-cign, a ~ l d  not fi-om the 
bl-c:~sts oI tlie pcoplc; ancl the sti-iictui-c, il~stc:~cl of being 
dc\rclopc.cl lilcc a gro;cll/i, 11r1s been b ~ ~ i l t  u p  upon f.lle out- 
side. 7'11~ la\\/ of Eng1:tnd and Auncl-ica 113s been a pui-e 
dc\rcloj)rnc:~~t ~ ) ~ - o c c c c l i ~ ~ g  from the constan1 enclca\ror to  ap- 
ply t : ~  t l ~ c  ci\.il conduct of men the evci--aclvancil~g standard 

lire o\ve to this fcrlt~11-c of our civil~zation many of those 
pi-icelcss blessings \vl~icll clistinguish it to  its advantage 
f1-on, tlrnt of tlre co~ltinc~ll:il St:itcs of Ellropc. Thc  equality 
of :ill 111c11 bcforc tlic 1a\v, the bal-monious blcllcling ol law 
and liberty, thc lcarned, inclcpendcizt, allcl UIICOI-rupt jildi- 
cia]-y, nl-c ail the fruits, i n  lnrgc mcasul-c, of the fr-cc and 
nntu.rnl mctllod of g r o ~ t r t l ~  under 1vhic11 our jui-isprudence 
has  becolric wl1:lt it is. Nor have these blessings beell pul-- 
cllasctl 1)). tlrc s:lcrificc of otlicr benefits. O u r  s ~ s r c l ~ l  has, 
i ~ ~ d e c d ,  thosc necessnr-y impel-fections ~ ~ l l i c h  in21-k all human 
contri\inlices, arid it  I-cflects, in addiiion, 0111- o \ ~ n  ~)cculiar 
failillgs :11ic1 \.ices. 13ot iron~llcrc is tlrel-e n ju1-is1,l-l1clcnce 

 no!-c fnitlifull)* el~rbodies thc cul- 

\ r  
t j  of tlre :tge. E\rc~l tlic common 

lnct wit11 is just as co~nnlor~,  
founclntio~l unclcr otller 

I t  is 111ntt-r for wondel- that any one accju:iintecl wit11 the 
histoi-y of I<iigiisIi jur i s l~ i -~idc~lc~;  shoiild s~~g-ges t  S L I C ~ ~  a 

total d c p : ~ ~ - t ~ ~ l - e  from tlic law of its gr-on:lh, :is is i~ivoI\:cd 
in tllc adoption oT' the nictllorl of coc1ilic:itic~n ; still I ~ I - e  

the public, :tn(l evcn tllc 13x1- of tlrc Statc of NCW J70rk, 
viewing \vith coilri>nr:lti\~c nncor~cc~-lr the enden\-or of n 

few incn, it luigllt allnost bc s;~icl, of ouc n1311, to :hi-ogntc 
our system of unml-ittc11 law, to distal-d tlrc pi-inciples and 
methods f r o ~ n  \vl~icll it 11:)s sprullg, and tosubst i t r~tc ill its 
place a scllclne of codification bol-l-o\ved fronl thc systems ,' ,, 

-.~f despotic 113 t i ( ~ ~ l ~ - - -  
Two Lcgis1;itilrcs hnvc bccn foui~d so inscnsiblc of the 

mngnit~ide of the trust co~lficlccl to then1 ;is t o  givc their 
assent to  the p;tss:lgc of n scheme of legislation cnllctl n " Ciui/ 
Coh," wllich, conlcsscdly, fclv 01 tllem had cvcil I-cad, iloilc 
had illtclligcntlp unclei-stood, and wllicll had been 11i-o\~cd 
to contain ~niiltitucliilous changes in the existing la\\., pro- 
ceeding cit1lc1- f rom ignorrulcc or  design, ivlricll never 
could Irave recei\recI thcir- assent, had t h c ~ ~  bccn rnncle 
the s~lhjcct  of sepal-ate nlril i i~depcndent  bills. T h e  scnsc 

of duty on the part  of i l~os t  of thc ~nen~be l - s  was pi-ubnbly 
l ~ ~ l l c t l  illto inactivity by an ingc:tlious contrivalrce of the ' . 

ailt1101- and cl~icf pi-omotci- of thc projcct, \vl~icll consistcil 
i n  a clause intl-oclucecl into tl:c Act. adopting tlre s j s t c n ~ ,  
wllereby it \\.as not to  go in to  opci-ation until :~ftei- :~ilotlrer 
Session of t l ~ c  Lcgislatui-c ; and ~vhich,  i t  \\.as PI-c:tcndccl, 
~voulil give arnplc opportunity to coi-rcct a n )  CI-1-01,s n;liicll 
might be pointed out  in the pl-ol~oscd codilication bofol-c it 
becamc opei-ativc l n j v .  

1701-till~ntely for tlie people of thc Statc o n  Lot11 occ;isiorls 

deludccl. G-ov. 1iobin:j:)n \vns an ctlucntecl and wise l;l\\r)-ei+, 
who co111ct f o ~  escc t l ~ c  nliscllicl \I-liicll woiilcl :i~-isc Il-o~rl tliis 

up011 b j ~  tlic sl~oc:l;it~g f:lll:tcy tll;~t bnd la\\vs cotllil s:i.lcly be 
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pnssccl, incn>ly bccnl~sc t l l c ~  could bc atncilclcd. hTevcr 
i s  tllc czci.~iti\.t: veto mot-c bcncficc11tl~- clnl~loJ-cd ; bu t  

i t  ]):IS (:)ill)- 14scotclrctl tllc slr:ll;c, 11ot liillctl it." Tllc nl- 
tciill)t t o  1 ) 1 - 0 2 ~ 1 1 . ~  tire C I ~ ~ C ~ I I I C I ~ ~  of tllc S O - C ; I I ~ C C I  " Ck~id 
Cc)liL3," 11:~s i)cchll silice I-cpcatccl, nntl \\.ill i ~ c  I-epc:ltcd agnill. 
1 1 1  111~~~11oi ls  : L I I ~  infll~ellce \,ill be cn~ployccl in its 
fa\-or-, niitl tllc s:Inic it~nttclltiolr and indin'el-c~lcc will, it is to 

be fe:~~-ctl, bc fo1111cf yicldirrg a blind assent. I t  is t ime  that 
tllc 1cgisl:ltoi-s of tllc Stillc sllould i ~ c  ni:itlc to sc:c that tlle 

ql~cstioll of tlrc ir-isclom 01- ilre folly of the  sclrernc in qucs- 
tiou c1ci1r:iirils tllcii- lnost intelliyc~ltattcntiuu; and that the 
111c1nbc1-s of the lcg-;tl 111-ofession, ant1 especially tllosc who 

1e:ltl atlion: tlrciir, shol~lcl I-ecugllize tlic duty iti~pcsctl upon 
tlicin by thcii- ti-;lining ant1 their position, of tliol-ouglrly 
es:irninillg tlie question, and giving tire p~tblic  the benefit 

of thcil- ol)inioirs aild thcir iilfli~elrcc. Nor, ;LS I conceirc, 
shoulti l l l c .  O ~ : L : I I ~ : I I I ~ S  of tI1c Ileilcl~ ~ - e i ~ l n i l ~  ilel~tl-a1 01- inac- 

t i ~ c .  Tl~cii- ~ L I  l -slii  ts, 11101-c tll:ill those of the pi-ilcticiirg 
I:LIV)-CI-, lc:~cl tl~clrr to con tcti1plat.e tlre ln\v :is ;L scieircc, : L I I ~  

to stll-irc). it :IS n s)-stem. Tlrey cxn bcst pel-ccivc wlletlicr 
tlrc sc l l c t~~e  of i - ~ : d ~ i c i ~ ~ g  ~ L I I -  ~ll~\\rl-ittc11 1;1\\r to statlitol-y 101-111 

has an). j~ i s t  i o t~ l i~ la~ ion  in rcnson, o r  promiscs nnjrtliing but 

niiscllicf. l . ' l~ci~- o p i ~ ~ i o ~ ~ s  arc: sul~l)oscd tu bc delibcl.nte nild 
disiil t.crc:;tctl ; : i ~ r t l  tllc: C:II-ncst cxpl-essioo of tlrcnl can in 
no ~ \ - : i j -  c(-)llflict ii-iiil t l ~ c  1)i-opcl- discllal-ge of tllcil- judicial 

func t io~~ .  '1-lie!- s l ~ o ~ l c l  110t stnlltl i~ldiflel-c~rt s1)cct;itui-s of 
an attciir!.~t to c1iiniii:ttc 11-oin o111- jui-isprudcilcc tllosc 

fentu:-cs \\-l~icli Il;t\.c ni:ltlc i t  o.li:~t it ib ,  and \\.llicll distiiigiiish 

it tu its ail\.;~nt:~g-c from (Ire s)-stciils of vtllcr i l i l t i ~ ~ i ~ .  

1 t is C X ~ I . L , I I I C ~ \ -  ~ l ~ s i ~ - : i ~ ~ l c  i 1 1  t11c clisct~ssioi~ of t l ~ e  i111pc)l-t.- 
a n t  q l ~ c l i o i ~ s  ~-:liserl 1,). tllc eiiol-i to sccui-c tllc :~dol)tion of 

t liis ~)~-opos(,cl ('.i;fi/ l,*ol!(- 1.11:it. I ~ I L L ~  tcl-s of :i I ) C I - S O I I ; I ~  I I ; I ~ L L I - ~  

s l i l ~ l  I o i  ; I t i  is t l t o r  o s i l e .  I t  
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seeills ncccssal-y, in 01-dcr- to fully nnalic k n o \ \ r ~ ~  tljc: nature 
of tllc forces enlisted in suppoi-t of thc ilrc;~sui-c, to poil~t  orit 

that it  lras bcl~iild it strong- pel-soiinl co~~ te i l t i o l~ i .  M i - .  ,- 

David Duclley I;icl:I, a rncinbci- of tlic Corn missiorl rvlrich 
, 

01-iginally I-eportccl this schcmc, has  long- enjoj-ed the ~-cputc 
1 

of hairiilg bccn  its PI-incip;~l author, and 11c cel-tai~llj. has 
? 

been for seirernl yeni-s its cliicI PI-olnotci-. Thc  tlcsil-c to 
i i 

effect an impruvcnicnt in  ihc lnrv is, sill-ely, i n  the highest 
i 

I degrcc p~-aisc\iro~-tlly ; n ~ l d  to contlect onc's o\\rir nalnc \\.it11 
! 

I 

a lasting in~l)i-oi,cinelrt is a noble ;ttnbitioil. But  t llc d:lilgcr 
I 

I is that thc gr-alificnlion of the ;itnl)itioll 01- the vanity \\rill 
l become :I moti\-c gl-catly supel-iol- to the \rrisll to cffcct a 
j 
i solid impi-o\relncirt-a dni~gcl- to i r l~ ich  thc In\\. has bccu in 

almost ei.el-y agc es1,osecl.l 

The cl~c~-isllcd passion of t l ~ c g c n t l e m a ~ ~  1-clc:~-reel t 0  lor tlic 

enncttncllt of n CIVII. Co1)i: heal-i11g liis imngc :11lc1 SLI~)(:I--  

scl-iption Ira., it may bc feared, sur\,i\-cd llis c o i ~ c c : - ~ ~  lor 

the merits of tllc 1x1-fono:~ircc 01- its eriect ul)oir tlic p~ihlic  
welfnl-c. His sul,cl-iol- i~ielrtal po\vci-s, lris activities, uilim- 

pail-ed in his vclrcra11.l~ ; ~ g c  and trighly useful wllcil cxct-ciscd 

upon a mnttei- less 111-ccio~~s tllail tllc ciltirc ~ ~ I ~ - ~ ~ ~ ~ I - L I c ~ c I I c ~  of 
a State, h i s  ing-enuity slid infl~~encc,  :LI-c :ill ewl,luyctl in tlic 
task of 111-essiirg tllc ii~:ittciitio~r, i~rdiifcl-c~lce or tllc good 
nature o f  tlre 1egisl;itivc bodies to j~ielcl ;i l l  assent to 
----- -- - ---- -- _ -_._ - - . _ . _ . - - - -  

1 In tlie l:ln., as in inc,st of tllc grcat collcerrls of society, t h e ~ ~ :  arc refortl~(:rs A I I C ~  

rcfo).))rr)-s. Thc splc~~dit l  words of Giblwn point out one class: "The  vain titles 

" of the victories of J~~st ininn arc c r t ~ ~ ~ i l ~ l c t l  into dt~st, I)ut the nnnle of t l ~ c  Ici:islntol- 

" is inscriljcrl on n fair rind everlnsti~lg m o l i ~ ~ ~ l ~ c ~ l t . "  (Ilzclinc and I;;i11 of 1 1 1 ~  1<0- 

man Eunpire, 3Iil1ll:lii's ILl. ,  voi. iv., p. 29s.) 

Lord Chief Justicc 1 Inle r1csc1-il)cs tllc crtllcr. Jn e~ltiuncraticrn of t l ~ c  ),t.r it.; 

\vl~icl\ tllreatcll tho ilitcgl.ity m~cl  cfl~ciellcy of ilic la\\, liis first spcc.ificntiun is : 

" I .  t5zl;r G/O):II.-- - 1lc.n arc foilrl lo  be crirollttl i l l  the nuliilxr of lcgi. i l~ic>~.j  n.ith 

" Soloil, I,ycurgus, Suma nlid o t l i e~ .~ ,  nn~l  \\,oulcl l)c Lu~npcriir;; or1 t l ~ i t  nzcv~111t to 
J 

" get a nahc." (Co1~5itlcrntiorr; toilcllii~;: thc Amcn~l~r lcn~  of the I..>\) s. 1121.- 

~ " w ' s  lJa\r- l'rnc[s, p. 267.) 



3 3 '1'111: 1'1Zi~l'o~I~:l~ C:OI>11:IC21r.PIOS 0 1 T  OUR COhIMON J1=IW. - 
lllc ntloptio~i of liis " Gill% Cail'r." I'11c \\.orIi  IS S ~ O O C ~  

c i t ,  I c 1 i c 1  of I - I S '  i i f  cxliibitcd 
ill I t I t i c  o tllc 1;1\\., \voultl colifouncl its authol- ; 

l ) i ~ t  llis n l l l n ; . i 1 1 ~  nirsivci- is, "Adopt  the Code, wit11 
" 311 its cl-I-01-s, n n c l  nu-icl~cl it ;t(tctl-\vn~-cls !" If the hesital~cy 

of sonli: ~ - C : ~ L I C I : I I I ~  nrcl~ll,cl- c a l l ~ ~ o t  otlrei-\vise bc oirercomc, 
11c is 1-c;1:1)- to ndojlt allnost all)- nmcnd mcnt, 01- inodificn.tion, 

I \ \ . i l l  s:iiisf~. t l l ~  SCI-11p1c; :tnd tile S:II-C:ISIII is not all 
- 1 1 0 1  \\,llicll has said th;i t ire \\loulcl conscnt to  strilce 
fl-om t l ~ c  1,i-0posecl C i  Cod e \ ~ e ~ - y t l r i ~ ~ g  hilt its co\rei-, if. the 

I ,egisIat~~~-c ~\.oi~lcl enact only ihnt ! Unfortullately, there 
are nlallp clot1;ccl \\:it11 Icg-islati\-c functions with n ~ l ~ o m  this 

Accustolncd to yield to  pl-ess~lre, pressure of ally sort 

s t ~ - a l ~ c e  is of little airnil. 13ut there are many othei-s--it is 
t o  bc llopcil ri 1rl:1jol-it)----\\~110 cannot fail to 1-cspond to the 

sug-gcsliol~ tllnt tho cndcnvor to  secure the passage of this 
mc:~st~i-e of cotlificatioi~ innposes upon thein the duty to 

p i l l  a n  u~~tlci-stn~ltling of thc real cl~nl-actci- of t l ~ e  s c b c ~ r ~ e  

; L L I ~  its lri-c)b;il,lc eflcct upon t hc L C  V I -  \VitIr such 
a s  these it  is :I gl-;~telul, ancl may bc n useful, oflice to  en- 

dea\rol- to n1n1;c clcal- n.h;lt "codi~icntion" really is, in the ioi-111 

in nrllicl~ it is :~ttenlpted 1 1 ~ 7  thc scllcnle so pel-sistently urged 
upo~r  the J,cgisl:ttui-e ; to s h o ~ r  its inability t ~ )  bring about 
any imp'-r)~-urlent, and to point out  the inischiefs \vhich 
wo~llcl flu\\. fl-om its acloption. 

'I'hc in.litl q~icstion I \vIiicl- the cspcdicncy of s l~cll  
c l i t i  ' I S  I i t  \\.I~iclr \\lc arc dc:tlilrg- clel)r:nds, is, 

01-clel-1). fo~-l~~-..--:iIl of n~liich may bc ncco11rl)lishcd 

it s c l l  1 red 11cetl to :il/,iii~lg 
------J 

a n d  enactcil ; I-!  fr)l-nl; i l l  otllcl- \v(jrds, wlic:tl-~e~- it 

~ h o u l c l  be co/lz~c-)-trtE fro I? I / I I T C ~ ? - ~ Z ' / C I /  to z i / ~ i t i c ~ ~  /nit!. TI1 c fi I-st 

inquiry, thci-cfol-c, sl~oulcl be, i n  what p:~~-ticulnrs tllcsc two 
forins or lu\v cliffel-, ancl wlint conse(l:~c~lces inust flo\\r from 

the con\rcl-sio~l of tlrc fol-111~:- into the lnttel-. 
Thc  \~;l~olc acl~ninistl-ntio~l of la\v consists in  nl,pl~-ing the 

national st;lncl:ii-(1 o r  iclcal of j ~ ~ s t i c e  to.hlill~an affairs. That  

is true ~vhet'hcl- this stxnclal-cl is to be fo~ind i l l  t l ~ c  \vi-ittcn 

s t a l ~ ~ t c s  of ;I I,c.,gisl:ttu~-c, o r  t l ~ c  L I I I \ ~ L . ~ ~ ~ C I I  1-111~s S : I I I C ~ ~ O ~ I C C ~  

by the courts. TVlrcn wc arc obliged to  sccl; for it  i n  tlrc 
lattei-, the i n q ~ ~ i l - y  is ~isually sntisfietl \\rithout d i f l i c ~ ~ l t ~ . ,  if 

thc particular case 112s bcfarc 11nppc11ed and been consid- 
ered by the courts ; but if it prcscnt nclv fcat~~l-es,  diflcl-cnt 
minds may differ concerning the  rule whicll just icc slroulcl 
apply, ancl the do r~b t  can bc 1-csol\~ccl only by tlrc iroice of 
t c  t - ~ L S .  'IJlltil this has ;~~ l t l l o l - i t a t i~c  ci inny 
bc snicl to  11c uilcertain 117hnt the rule is U~~c(~)tnLj~ty, 11~1-C-  

fore, i n  tllis form, and i n  such instances, I 3 21-istic 

featlire of un\-\ri-ittclr law. If, ho\veircr, a I - L I ~ C  clc:~rljr tin- 

qucst:io~i of justice or injustice, ivlricll was tile si:)lc r;olli-cc 
ol t l ~ c  u~lcci-t:ii~ity i~elol-c spokci~  or, C:LII be 1-;~isc(l. I t  1i1:ty 

be tliat the case is ob\~iously ollc \vhich tllc fraincl-s of the 
statute did not fol-esce, and clicl not mal;c p~-o\risiol~ for-, and, 

cooscqlicntly, t h c  cnfol-ccu~c~rt of t l ~ c  rule its \vl-ittcl~, \ \ r i l L  

'worlcgi-osi injustice. , I t  miry bc that tlie cilsc is so clc:l~-as n 

simylc qucstion of justice o r  injuslicc t.Ir:tt all inin(ls \\ <,i~ld 
agree thnt n tliilci-CIIL I-lllc o/iLq/it ti, bc apl)liccl, and, col~sc- 
qucntly, tl~;tt, \\7c1-c tlicl-c no st;ltutc, tllc I-ulc of t11c I I I ~ \ \ - I  i t  tcil 

I:im woilld not ollly be just, but fl-cc ci7cn fl-0111 ailjr L O I - I ~ I  of 
L I I I C C I . ~ ; L ~ I I ~ ~ .  l t  \iroillcl be to no ~ ~ L I I - ~ ) O S C  1.0 111-g-c c:o~~:;i(lc~-;~- 

tio~rs lilic tllcsc.. 'I'tic laiv \\-oilld l,c cniol-cccl a s  ir st~ i ,d  



by \\-llicli rr.,-tl~iii,l, Illny, in some c:~scs, bc bct tci- at tair~ccl, 

t l l o t~g l~  i t  I I I L ~ S ~  f ~ ~ c ( ~ t ~ ( : ~ l t l ~ -  li:\pl)r~l at tllc s:~crifice of 

j .  I I t  I - i t  1 :  s n n1c:ills 1 -  rvl~icll 
justicc nl:l). bc i,i.ttc~- ;~ttninccl, thoiig!l it illust somctimes 
h n l ' j j c ~  nt t l r t ,  s:ic~-ificc of cc:i-tni~~ty. No\\., i l l  tllc constitu- 

tion of htl~rinil st>cicty tl~cl-c : L I - ~  n1:iny subjects, i n  I-ciation to 
\ rh ic l~  t l ~ c  ~lcccssity, 01- thc ndvnntngc, of certainty prc- 

c l o ~ n i ~ ~ a t c s  o\-cl- thosc of strict justice, and many othci-s i11 
* 

I-cl:ition to \vhiclr tlic ncccssity 01- the :~cl\rnntagc, of cxnct , 

justicc ]:)l-cdoi~liirnt es ovei- those of rigid cei-tnintj . 
l'his tl-ut 11 c:il1110t bc too sevci-cly contcmplatcd, or too 

. 

sti-ongly graspctl ; for i n  it  lies the ~ v l ~ o l e  philosophy which 
shoulcl clctcl-1ni11c \\:lletl~ci- the law should be cspi-cssecl in 
st:ttotor)- enact ments, or left u n  wi-itten. The \\risclom of 
the stat.csn~an ancl the lcgislntor finds its proper cml~loy- 
mcllt i n  c o ~ ~ r i i l c ~ - i ~ ~ g ,  5s to each subject of possible lcgisln- 

tion, \\,Iictllcl- tllc intcrcsts of ccl-tainty on  the onc I ~ n l ~ d ,  o r  
of jl~sticc o1.1 t l ~ c  otllcl-, ai-e of priilcil,al molncnt. Both ;~i-c 

in a 11igli dc:jl-re rlcsirnblc ; but thcy are often conflicti~rg. 
I n  1n:ur)- inst:~llccs neitlicl- c:in be :idequ2tel)- secul-cd \\ritl~- 
out :l pal-tin1 +:!crifice of the oll1cr ; mld s),steills of leg-isla- 

tion and I:i\\- are xise 01- ull\visc, 11a1-n-1011iol.l~ 01- coniusccl, 

elhcient 01- inefficient, i n  proporti011 as this truth is recog- 

nizc:(l n ncl nl~li i icd.  
I n  s t~rt ing this pi-illciple, 1 h:l\fe designcclly omitted 

s o i ~ ~ c  ob\.ic:)us 1ilnit:~tions nncl clun1ific:itions n.lricll i~rtel l igei~t  
mintls \\ . i l l  supply \ ~ i t l i ~ u t  the :kid of s~~ggcst iol l .  1 have 

sp01ielr of 1-isit1 cei-t:~inty :rntl csact  justice, mcnliil~g rig-id 
aild es:~ct \ \ - i  tI-,in tllc l i  lnitations of Ilurnnn i~lfil-n~i ~ y .  Strictly 

I ,  L O  ~~~~~~~1 1 1 ) ~  0l)t:lilrcd c\rcn 1))' 
1\11-ittc11 I ; I \ \ , s ~  11or C : I I ~  t l ~ c  fl(:sil)ilit.~: of ~ ~ l ~ \ v l * i t t ~ : ~ l  I - L I ~ C S  sc- 
CLII-c i l l  C I ~ C I - ) .  C:;ISC ; \ b s i ) l ~ ~ t ~ :  justice. 13ut it sl~ol~lcl :Jso be 

1,oiiitcd urlt (;LS 1 mny Iici-cnltcl- more fu l l~ f  sllo\\7) that stat- 
* 

~ i o t  in  all iiist:~l~ccs cvcn tend to l)~-o~liotc 
? 

i t  be cztclltlcri I~cjro~~cl  ' its aj)1)1-olu-i;11e 
ovci- t l ~ e  l,cct~li;il- do111;lin of U I I \ \ . I  i t~clr  . 

J 
l aw ,  it pi-oduccs the: \-cry unccl-t:iinty n-11icll it rTtrjis cle- 

A 

sigrletl to a\toicl. If, for i l~stn~icc,  thel-c sho~ll(l be 211 

attcinpt to 1-cg~ilntc b ) ~  ;I s t : ~ t ~ ~ t c  the rights ancl ~-cl,-itio~ls 
of mcn in tlleii- b~~sil lcss  aflnil-s, tlicl-e \vould s1)ceilil~- arise 

cases evidcntlp not foi-eseerl by tllc framers o f  it, and 
yet appnl-elltly withi~l  its tcl-~ns, i l l  which the opci-ntion 

of thc statute \vorlld pi-oclucc injustice so mnnifcst ;1nd 

gross as to shock common sense. 111 sucli cases the appar- 
tilt mcalning of tlie stntotc ~ i~o i i ld  not be :icccpted \iritlrout 

a stl-ugglc. Tlic ingenuity of la\\~~rei-s \vould bc culplo)-cd 
to s l ~ o w  tll:it the s ta t~ l tc  co~ild not have been clcsignccl, 
a n d  thel-cfor-c sllo~ilcl not be constl-ucd, to em111-ace such 

cases, and, tlrougl1 tlley migllt seem, upon a hast). and 

supm-fici:il ~ I ~ ~ C I - ~ I I  ~ t n t i o n ,  to 1)c co\~ercd by t l ~ c  I ~ I I ~ L I : I ~ L :  
eml)loyecI, yet t I>:[! sllcll i~~t~c,-l)~-ct;~tir)lr must be tliscn~-tlcd 

i n  favoi- of olrc moi-c ngl ecablc to justicc. 'l'lic cliflic~~l tJr 
ivoulcl bc fclt ill tllc snmc \i-:ly by tlle judges. 'l'l~e) 

\ v o ~ ~ l d  f 11d it ]la]-d to L~clic\~c tll:~t tlie 1eg-isl.it~il c I-c:ilIy 
i~ltencled the C O I ~ S C C ~ I ~ C ~ I C C S  \\lhicll w o ~ ~ l d  flo\\- f l o ~ ~ r  n l i  tci a1 
inter )retatioli o l  the law; a n d  all this r-ilcans t11;tt the la111 

s rtllcrl-infir, ancl uncel-t:til~ 11cc;~r~sc the ill-ad\-isccl step n-:is 0 of p ~ ~ t t i ~ l g  it i ~ i  \ v i + i ~ i ~ ~ g  ; for) Ir:~(l it. bee11 lclt. 1i11\\ I it- 

/' 

ten, €J]c rulc wllicll t G  coul-ts \vould iecoyili,:~ ancl apply 

would not o111y bc just, but clcar and c c ~  [ : I ~ I I .  .Intl, COY- 

respoi~dingly, i t  is tl-ue, tllnt l e a \ r i n g  tlrc la\\- uil\\-littcn 

doe.; 1101 : L I \ I ~ ; L ) , S  1)ct ti.]- sccr~i-c c\,cn the ilitel-c~ts of jlistice. 
1 ! c  I o to I i - ~ ~ ~ i l : ~ t c t l  I \\ri-ittril lLi\v 

sllvulcl l ~ c  Icft to tllc conii-01 of l l ~ i r \  I - i l  ten I ~ ~ l c s ,  I ~ I I I C I I  illcon. 

ir~bnicncc  lid i n j ~ i ~ t i ~ c  U ~ U ~ I ! ~ ~  iil-isc. A p~111lic O N ~ C C ~  11111)~ 

ncglcct ;I tlri t j  of c I \I s o t i  1 I lie 



I i t  1 :  i l l  t o  1 i 1 0 \  c s  it c I - t i  A 
citizcn iilisllt I I I I I ~ C C I I ~ . ~ ~  coinlllit 1 act \vllicIl judicial 

d c c i s i o ~ i ~  i l l  ~ ~ > , - I I I ~ : I -  t,i1iicsl 11111<11o\vir t~ Iiinl, 11;itl ( ~ C C ~ A I - C C ~  

to be I CI-inic, :l l l( l  \\-Ilicll dccisio~ls tllc co~11.t~ 111ig11t feel 
obligc(l t o  lollon-. -2 I-igitl :il)l)lic:\tinn of the ~ n : ~ s i ~ n  that 

C Y C ~ I - J  111n1i is I)oti11(1 his peril to 1;ironr tllc law, \voulcl lend 

to  tilc i i l l l i~t iot~ of p t ~ ~ l i s l ~ n ~ c l l t  (01- si~cli offc1rscs, ant1 this 

\vo~~lcl eel-[:ti lily sliock tllc sclrsc of justice. 
I t  sllol~lcl also bc obscl-\red that  while the pl-ovinccs of 

\ \~~*i l tc l -~  ant1 liil\rr~-ittcn 1:1\v arc, for  the most 11:11-t, easily 
disting-~~isliccl and sepal-ablc, the]-c is no precise line of 
dcmal-cation bctrveen thctil. They fall into each at  the 
bouncl:~i-~ b)- insensible gi-atlalions, and consequently there 

al-c inan)- slibjccts ns to \vhich it is a mnticl- of ;~ifficulty lo  

clctcl-l~linc rlpoil \i.llich side oi the line thcy lie; aild it map 
be t]l;rt tlic), a re  in 1,ai.L iipon tach side. I n  tlicsc cases it 

is not of \-el-!- nllicll inlpoi-tnncc \vllicli s)-stc~~.i is applicd. 

Lcgislntirc \\-is(lon~ exllil~its itself i n  a d o l ~ t i ~ i g  t11c fol-111 of 
\yl-itt.cll law so fnl- ns certainty is most dcsir;~hle and practi- < able, ic:l\.in;. t ~ i c  rcst to tIie oyei-ation of uniirl-itten I - ~ I I ~ s .  

i\ full colnpreliciision of thc fundnmcntnl clistinctioli above 

1;iid t l o ~ ~ n ,  hc:t\iiccn wl-ittelr a n d  u~r\\ri-itt.c~i la\\r, i ~ n d  tlic re- 
spccti\.e acl\raiitngcs ol cach, clcpcncling u1:)on the 1-ivnl and 

coiiflictil~g c l ~ i i n s  oi cel.t:iiiity on t11c one lr:lircl, :und justice 

on tllc other, jvill hc nitlcd by a bl-icf e1111mcr-nlioii of soinc 01 
the ~)i-in(;il)al mnttci-s \r hicli shoiild p1-ol1c1-1~; be i-rr;ldc tllc 
subject of  st:ittitoi-)- cn;ic:lu~ciit; :\ntl it \ \ r i l l  be a t  oilce re- 

cog-~~izccl, t11:it 111~ :  sollndocss of t l ~ c  disti~lction is ;;]-c:atlp sup- 
pol-t,ccl, i l  liot t lcc~s i \ -c l~-  cstnl)lislictl, 1-11 tlic I:lct. t1r:il. incn oi 
all ii:iticin:;, ;iild all :lacs li:i\-c u~ici~~l: icioi ls l~ nctcd upoii it ; 

1)c { O I I I I ~ >  i n  1vl)ic11, pl-iol- to :lily : ~ t t c n ~ p t  
11:is not coiifi~-icd its \:71-ittcil Ia~vs,  

thus cnu1rlc1-;itcd, :tilrl lcit tllc; 

1 'l1I1E 1'l:OPOSJI:l) C1OT)JI'ICA3'L'IC)S Oli  OUl t  C'O3131OS J,_ll\-. 1'7 
I 
/ rest of tile ficbld of ji~l-isp~-i~(lcncc t o  tllc control of ~111-  

i writtcll rnles. O L I ~  atfciitio~l ~ t ~ i l l  bc herc collfir~ecl to ~ ) o j ) ~ i -  
lai- f o ~  ms of govci-nmcllt, like OLIJ- on  11. C I 

1 
I .  The collstit,~ tioil of tlre govcl-nmcnt, iiiltl tlic ' \ s~p; i -  

ration of tllc Icgislat i~c,  c s e c l ~ t i \ ~ c  ancl judicial clcp:lrl~llents ; 
thc civil di\rision of the  Stxte illto co~~n t i c s ,  cities, to\vns ~211~1 

villages ; the dctcl-li~inni,io~l of the classes and numlc i - s  of 
tlrc val-ious officc~-s in  c;~cll ~ l c p : ~ ~ - t ~ n c ~ ~ t ,  tlie tiincs nncl lliodcs 

of electing- the1r1, a ~ r d  tlrc spccific:~tioir of tlicll- scvcl.nl ancl 
r e s~ec t ive  ft~lictioos :lircl dillies ; tllc mct:iocls of tasat ial~,  of 
taking private PI-oljer:y lor public use, and all tlic special a rdcr  of regulations designccl to se 

societj--in short, tii ri~irule adii;: i i ror~tk .c  sy ten of the 
State--must necessarily 1 1 )r s t~ltol-y 13~1.. 
i n  al-1-nnging thesc concci-ns, rnailp -I-CIII scl~clncs may 1 

I be ;~dopted, each bcillg prefei-I-etl by m:iny, and :ill cqunlly 
i 
/ consistent w iih jiisticr ; but ccrini/it3. 1ic1-c is : ibsol~~ tcly cssi'n- 
I 

1 a .  Ail ag~-cemc~lt ,  mlist bc 1r:id upon some oilc sc,hen~e, 
I 
i and its p:~i-ticulnl-s 1.1iust bc pi-eciscly poiiltcd 011t, :inti clc:il.- 

ly this can be rlc o11lj. Ly st;itiltOry 1anr. 
Z Z - 1 a]. o a proper subject of \\.l-itt(-.n 

enactillen indccd, a lal-gc numbel- of the 
.&ravel- criiues-liin?tz i)z sc, as distinguished TI-om ~izn/n p ro -  

~ihz't~z-1~71li~l1 111ig-lit S:LICIY ei~oug-11 be Iclt 10 bc clc;11L \\it11 

I by uo\v~-ittcn  la^. hlcir d o  not li~noceiitly collimit sucll 
: ,  

offenses ; but ~ l r e l  c is :I l:u-gc (.I;lss oi actions \\-l~icll ;ti-c 1i1:ide - 
offenses only upon g-I-ountls of cl1)ccliellc)-, nilti all sucli 



f;unili:t~- ~ n : ~ x i n ~  tll:it, it is bcttci- 11-):it tell guilt). 1iic11 s h o ~ ~ l d  

csc:~pc, I-nt llcl- t11:in t11:it. OIIC i i l~locc~it  l l ln l i  slinuld bc nracle 
to sl~f[cl-, is 1.111t :inothcl- fo1-1n of 3ss~i-ti11g- tlic l)l-e-e~Gi~ie~lt 
ncctl of r i~r - f i? l , :< i~ i n  thi: pcnal law. 

3. ' I -  1 -  I c s i o s  I I c and 130- 

1itic;ll co:itli~ic)~i of socict,)- 1i.lrich cannot be, or, zit ;ill 

c\rcl~ts, are not I-ctl i~cctl,  1il;c jul-ispi-udcncc, to :I science. 
nl-c so inti-ic:~tc ant1 c:ornplez, a n d  so il~tc~-\\-ovcn \vith 

tllc passions, and PI-cjudiccs, and intcl-csts of men, that 
o ~ , . f i ~ , , l c ~ t  is ~ ~ - c l l  liiglr i~npossible, ciTcl: ainong tliosc ~vl io  
g i \ ~ e  to tlic~n clclibci-ate stud),. Rlost of tllese qucstio~ls are 

met 1vit11 in ~intio~lnl polit-ics. These divide tllc great: polit.- 

ical l~n~- t ies .  13ut solne 21-c found urllich relate t o  the con- 
cerns of tllc 1331-ticulan- St:ites of our linion. Upoil such 

clue;tions, \vllcn t11c)- arise, n o  innil will yield his opiniorl 
\r(,lrlntn~*il~-. One side 01- tllc other ]nust pl-cvail. N u t  all 

nrc~t l  i c  occnsionally 21-iscs i~: t!le ~~rog i -e s s  
ol .~ocicty of t1i:iking S I L O ? ~  c / / n ? / ~ ~ '  i n  t l i ~  ?ijz7~lrittc?~ 

Z i ~ r i j .  Rilles n~:ccss:iry ;it one pcl-iod ol t.ilrle, nilcl \vl-lich 

I t i i i :  c l j ( ~ ~ ~ n  fi I - I I ~ ~ J -  cst.:ti)lisl ~c t l ,  becoinc I t g  aild 
otlic:~-s :I]-c 13ccclccl bctt:el- accoin~iiod:ttcd to esisti~ig; \wi.nts. 

'Thcsc occ;is io~~s :11-c not I l .ql ici~t ,  f01- the ~-eascjri t.liat tlic 
i1-11ici-c1~t. fli<xiI)i\it)~ of 0~11- iii~~,\7l-ittc11 j ~ i i - i s p ~ - ~ ~ ~ I c i ~ c c  1);1tt11-:illy 

shap(:s :i~l!l :iccoln nr:)d:ttes it by inscnsiblc gi-:~il;ltioils to 

t11c C ~ I - I - C S ~ J ~ I I ( J ~ I I ; ;  ~ I I S ( ; I I S ~  blc; gl-;~il;~t ions i l i  tllc 111-og-1.c~~ :11it1 

c l l ;~~ lgc  of llumii~l ai l :~i~-s ; but sornctimc:~ ;L l-i~lc becoliit:~ chs- 

t;lblislrccl \;;hicli is 1-igid i l l  its natal-c i11ic1 cr)~~l-lr:  an.(: not at 

libel-ty to c1i1-cctly su1,ci-scilc it. The  lcgislnt ivc function 

must here bc intcl-poscrl, :ind the requisite c1i:~nge bc 
1 1 t  o r  t.111-0ligli tlle i t - c t l i  of a ~ t i ~ t u  LC. 

But this legisl;lti\rc intcl-fcrcncc should pl opcl-ly , bc con- 
fil~cd to I 1 of tile 111-CC~SC C I I : L I I ~ C  I Y ~ I ~ C I I  the 
caul-ts are i ~ i c o r ~ ~ i ~ c t e n t  to effect. 

5. Anotllcr subjcct lies vcl-y near t l ~ c  1jouncl:ii-). line be- 
tween thc two provinces, so that it lllay be decmctl a fail- 
question, 111 whicll of thc \vo it I 01-e p~-opcrlp belongs. 

! 
-This is the matter of tile xl;\. roc~.dl P of coui-ts of justice. It 

, is irnportallt that this slioulcl i)c 1-cglllntcd by \vi-ittcn 1-111es 

fi-aluecl d~fi)rc/ in) id; and  yet  thc cxistencc of such I-ales, if 
i 

they have the rigidity of statlltor-)- la\r-, 1)ccomcs thc (I-~iitful 
f 

source of miscl~ief. Cases will continually ai-isc nol fore- 
I 

seen by thc framei-s of tire \vl-itten I-i~les, :lnd conserlilcnlly 
inadequately pl-o~idctl  for. T h c  true wisdoni in ]-elation to 

this s ~ ~ b j e c t  is to  deal witli it i l i  ;I IY:IJ- i t  liich aflol cis tllc 

advantngcs of st;~iiltol-) 1 ; 1 1 \ ~  11-itllout its evils;  and 111:it i~ t o  

entrust il  to t l ~ c  cot11-ts t o  f~-;tmc 1-i11(:s for its ~-cgul:llioli. 

The expel- ic~~ce of tllosc who :li-c cl:ii:). c:illccl U I I ~ I ~  to gi~it lc  
i 

I and moc1e1:~te tllc 111-occcdings of tlrc ti-ibunnls c:tn i ~ c s t  

I devise the ilcccssary I ulcs, a n d  such reg iilntions, not hcing 
, st1-ictly Inu-s, arc subjcct to the contl-ol of the courts, ancl 

any evil 01- h;;rdsllil) u-liicll tllcil- strict cnfol-ccmcnt might 

occasion, n1:tj7 be mit igntcd and 1-rlic\.cd :~ccol-ding 1 o the 

c;;-c~~mstanccs of t l ~ e  cast. 'It IS,  I I O \ \  c\'cl-, C ~ I I C C ~ \  :ll)lc: 
x 

enougll, tlrat ;I l-eallj, gootl s s t ~  of p~-occilui c. n~igll t 1)c 

devisccl :illit ci~acic:cI illto \vl-ittcn I:L\Y ; brlt i f  a111 O I I C  is11cs 
for a n  e\;l~nl)lc of tllc ~ltischictf :inrl confr~sioil I: liic11 In.!) l)c 

ci-catccl LJ, a l,Litl s).stcl~l of occ.tl~l~-c ci-c :I tccl t,), sl :~t  11 k, 

hiln S L ~ T \ ~ ( . ) ~  Llic J ) O I ~ ~ C I - O L I S  i 7 0 1 ~ ~ ~ ~ ~ ~  ol s t :~ l l~ lo~; \  1:~) '  , i11itI  

t h ~  ello1 inolls accullltll,~tion ol g!oss, c o l u ~ i ~ c . ~ ~ t  nncl ncljutl ic, t-  



I - I I ICS,  :IS i n  I I I ~ I C ~ I  of ~ I I C  law 

to 1'1-ounissol-)- Notes aild 
that i n  thcsc cases 

)I-eclo~ninntc over those of exact 

j~lsticc. \\.l~cl- 3~r~/ilr/.;/h~s arc necl-ss:~r~-, it is not of \vital 

o - c  I . c S I I : I ~ ) C  ~ I I c ~  ~ S S L I I ~ C  ; 1111t it is q ~ l i t c  

needful tllnt tlrt:)- sliould be ; t ~ 7 ~ j 1  clearly prescribed, so that  
t l ~ c y  1n;l)- 11c 131-cciscl y 1;11o\vn belol-clinncl. Thcl-e has long 

csistc(1 i1.1 this St;ltc :I p1-:lcticc ol tlcnlil~g \\-it11 s~lcll mat- 

ters. to ;I lilnit.(:cl c s l c ~ ~ t ,  1,). \\-rittcn ]:in.. 
' J I  1 I - i  t c I - I  of zt~i;c!?,ittrn /lr:w may hc de- 

scr-ibc(l, s~ifliciciltly for the 11rcscnt purpose, as embr;rcing 

thc i.i'llt.s, ol,ligntio~ii : I I I ~  dtities in I-espcct but11 of person 

nncl 1 ~ 1 - 0 1 ~ : 1 . t ~ ~  ti-liicll ni-isc fi-om tllc 01-dinnry c1c;iling-s and 
I-el:\iii-ins of nicn \i.iil-I cacl-1 otllei-, so I:tr as it is not cspedi- 
c i ~ t  [(.,I- t 11c coi-Iiidci-:ltiorls :tbo\re st.nt ctl to inahc them the 
sril.,icct of st:iti~toij, eil:ict~nent. This inuuensc ficld covcrs 

- .  111~ gro1111(1h :i11(1 ~-C;ISOIIS ~ v l ~ i c l ~  I-CII ( ICI-  S ~ : I ~ I I ~ ~ I - J ~  l:i\v in- 

adcqu;ltc to clc.il \ \ - i  t l l  thcsc subjccts i n  thc i l l f i ~ l i  te variety 
of the conditio~is ~ r h i c h  (liffercl~t c:lscs pl-cscnt ncccl llot licre 

be poi~lted out. This  is onc of thc liliiin questions liich 
arise upon thc I)]-oposctl Ciz~i/ CO(/L*, ant1 \\rill l~cl-cdl  ci- be 

1 
I delibe]-atcly coi~siclci-ecl. I t  is c ~ ~ o u g h  for tllc p1-cscnt to 
I 

i say, that in our I:I\Y as it no\\. st:i11cls, and i l l  ally rc;111y 

scic~ltific systcm of j~l~-isl) l- l~dc~icc,  t l l c c  t o l i i ~ s  :I] c icft un -  
! 
t dcl- the tlolnlllion t,f i~n~\.l-it  ten In\\.. I t  \rill t h ~ s  bc per- 
i 

ceivcd that all subjccl i co~~l l ec t c~&n~i t l~  the f i [ b i i z f i / l i s t ~ n -  
t 
@ 

t z o t ~  OF ;I State, 01- \\-llicl~ ;tl-c o k o l n i l r . L t i l l g  pz/iiZii- i i t / r ) -c  2 /- /' 

i 
fall, for tlic 111ost p:~~-t ,  \vitliin tlie provincc of ?o?,it/~?i Znzc); i -------% 

~vhi lc  tllosc \rrl~ich miil-c ilninedintcly rclntc t o k i p 3  ' / ,  

i 
tcrests and t~ i l s i~~ess  bclong, with fe\r exceptions, to the 

L domain of r f i i r ~ v  it/r/~ Znzu. The  1Zon1:~n \\I-itci-s decigl~ntcd 
I 

tlic la\\. embl-acing tire (01-mcr class of si~bjccts uy the sliol-c 
i 
i and app-01)i-i:~t c ta-ln f 'Blic Znz ; ;\lid that cn~brncing tllc 

i 
lattcj- class bj- the col-~-cs~)o <> ng tcl-nl l,?(i~iifi?/+ alrd thcic 

terms \\-ill, for coli\rcnicnce : I I I ~  bl-c\-it).,kmclolltcd i i i  tliis 

I discussion. 
I 

The fol-cgoing gciicl-a1 sl~ctch of tllc 1-esj~ectivc p~ o ~ i n c c s  
I 

of st:itutol-J- ancl iin\rrittcn rules as they stnl~cl in  oui- jili-idical 

I 
system n-ill be sufIiciei1t t o  lcnd to :L just conip~-elic~lsion of 

q: 
the iratu~-c of All- .  I'icld's u~ltlcl-t al,-ing :.as it is tlc\re!opi:d i n  his 

L 

~ ~ - o p o w " d  Ciul'l Cou'is. I t  [nay be useful first to poi i~ t  out \\.11:1t 

this IN-oposetl Cii~il Codr is liot. I t  docs not deal i n  n \,(;I-). con- 

- sidcl-ilblc dcgrcc 11 it11 s t :~ tu to~-y  l:~r\r. 1t is cviclcnt t11:~t t l ~ c  
prog~-ess ancl c l~ :~ i~gcs  of tililt: n111sl ncccssitntc cl~:li~gc:, ill 

or i t d d i t i o ~ ~ ~  to  s t -  1 ,  1 sl~cll c11;in;;cs c:111 Lc 

~ffcc tc(1  o111jr 1,)- 1tbgihl:~t io11. lZ\-ci-) s ~ ~ ~ ~ - c ~ s i \ r c  1 ,cgisl:tt~~l-c 

I S  I to I ;  I t i  o - .  ' J ' I I c  ~ 1 1 : l i l f i ( . <  :ill(l 
;~c lc l~t io~~s  : I I  I: lrl:itlc, son~ctiincs ig-~lo~ :111tI), S O I I I C . ~  i ~ i l c h  11cg1i- 

g ~ ~ ~ t l j ,  so~~lcatit~~c:, t ( ~  :~ccoi~~plisIi s0111c~ l)l-i\-atc ai1cI 111i \ \  01 I I I ~  



ell(] ; t l ~ c  cn~jqi~~lr~cl ,cc is th:11. the stnl.ut.ory s ) - s ~ . c L ~  be- 

0 1  1 - 1 1  : I I .  1T1-0111 ti I I ~ C  to tilnc n thor-- 
ousli \\.()i.li of rc\.is:il :rnd :inlci~cll~lcnt 113~1st. bc pc~-lo~.~nccl. 
] < ~ - ~ . ~ , r . ;  I ~ I L I S ~ ,  I ) ( ;  C Y  J I . I - ~ Y : I  eil, ~-c(l~l~l( l :~ncics climillatcrl, rlcficicn- 
tics slli'l)] j,(], col~[lic.l.s ~.<:coircilctl, obscul-itics dispcllctl, :l~rd 

the c o ~ ~ f ~ i s c ( l  Inns  i-c:~i-~-angc.fi n11(1 l - e t l l ~ ~ ~ t l  to ill1 01-~CI- I} .  and 
Ilal-mcrnio~,s systchm ant1 1-c-cnnct.cd as R   nit. This is a 
most t~scf~i l ,  and, at  times, a vel-)? ncccssnry \\~orli. I t  is 

mol-c col-l-cct!)- clcsignatcd by the tcl-~n 7 - ~ , u i c i o 1 z .  I t  may 

witllont; iilucll impropl-ict)- be styled, as it  sooieti~ucs is, a 
codificntioll ; \)lit, i t  is not the " codification " to whicll ol3jcc- 

tion is matie bj- this paper, no1 is it thc task \vl-iicl~ h1r. 
I;ield ]);IS nttc~ilptcd in his Ci.i',% CO&. 

I t  silould sc;u-ccly bc necessary to  interpose a caution 
iigaillst collfnilnd,illg a cotlificntioll \\it!: n LIz&~si of t h ~ :  In\\- ; 

b u t  tllc :illt lror of this pl-ol?osed Ciitil Codc is i n  tllc l i :~l) i t .  of 
- i s  as i f  i f i i o  \\?ri-c necessnl-y to  supply the 
needs for \t-hicl~ D i ~ c s t s  are clesicned. If a Code l~c1-e 

nccc~sni- \~,  it sl~oulcl be a11 that the best Digcst c:tn bc ; q t  
it asl'irc:s, also, -.-- to 1jc soincthi~ig- moi-c ;1nd vcrjr 

nii aid 01- sanctio~i fl-oln the I,cgisl:~tui 3 I t  

ocs not nbsunlc to   irk^, the I:I\\T. I t  pun-ports to be sirnljly 

n concise stntcincirt of \\.hat has bee11 adjudged to be tlic 
l a \ \ 7 ,  ai-1-niigcd i l l  n cornl.)cnclio~is nl~tl 01-dcl-ly foi-111. 11 tllc 

a,,tllol- 0: i t  {;1\1 into el-rol-s, as the \\:iscsl i ~ i ~ i s l ,  tile jnults / 
lla\rc 0tI1e.l- cfIcct than to impnil- 1 3 1 - 0 p o i o c 1  the 

\ r a J u c :  o[  t l .1~ \-,-i,i-l;. T l i c j  do not bcco~ne incol-pol-:tted i n  to 

tilc la\\.. j j r l f .  J S r .  l ~ i c l c l  ~ I C I I I : I I I C ~ S  by his Ciz~il  C o l ; ~  t . l l : ~ t ;  his 

S ~ : I I ~ I I I C : I ) ~  of t11c ~ : I \ I . ,  i n  ~ Y C I - J  i ~ l s t : \~~ce ,  l-igllt 01- \ V I - C ) I ~ ~ ,  1)c 
g l ~ ~ l ~ { ~ ~  tl~c: ] : I \ \ . ,  ::o t l ~ ; ~ t .  ~ ~ p o ~ i  its C I I : I C ~ ~ L I C ~ ~ ~ .  i t .  ~ 1 1 ~ 1 1 1  S ~ I J ) C I . S L : ~ ~ C  

i,hc: csisiini; l i ! \ ~ ,  :;i-~ti itirli  bccnirlc t h ~  last a]-1)itc.l. o \ - c i  t h e  
- 

( 1  i s  I I - t  of I .  3'11ci-c;lfl cl- n o  :~i:)pcnl 

~ : 1 1 1  1 1 ~  t:t];c:n I J - O ~ I  i t  to t 11c clccisio~is COUI-1 s, l.~o\\-c:i~c~- i l -  

lust~-ioos, 1101- C:III tlic 1-ulcs of ~-ight  1-cason or tllc vc~rcl-nblc 

I ~ ; L I I I C  of J I I S ~ ~ C C  IICI-self bc ill\.olii'd afi:tillst it. And,  al- 
t l ~ o ~ ~ g l ~  it 111:1j- J I : ~ \ ~ c  ~ I I C  IOI-JII:~~, J et it \\-ill 110t  I~:I \ ,C ~ I I C  ~ Z ~ C T Z  

sn~ict ion, even of tllc I.egislnti11-c. Co11 fcs~c,ill~-, i Ilc Lcgis- 

1at~11 c dues ilot a11c1 \ f r i l l  n o t  cullipl-cl~cntl i t .  Al l - .  1;iclcl 
docs no t  ask t11;tt it s h o ~ ~ l d .  IIe has f~-ctjliel; tl)- nsscl-tct?, 
and Ll~c asscl-tioil is troc, that tllc Lcgis1ntu1-c ((can n o  ino1-e 

mnlce a Code tlinn it can paint a 1)ictol-c." l l c  asks til:lt 
the Legislnt~~l-c acci j i  i t  ~ ~ p o ~ i  the a ~ ~ t l ~ o r i l ) -  of the t \ ~ o  

names subso-ibcd to it. If acceptccl alld ndopte(1, the ln\\rs 
under n~hich wc live \\.ill be those nsccl-tailled, dcclal-cd 

P --umdc-by hIcssrs. D. D. Field and A. ]IT. I31-:~cliol-(1, and  

mainly, as I sup1)ose it \i~oulcl not bc il~vitlious 01- incnl-- 

rect to  say, by tllc gel~tleman first nnlnccl. 

The tl-LIC chat-actcl- of this nlcaslll-e, i l l  lie aspect in \ \  hicll . 
1 design to consider it, is no\\- de\-elol>cd. Its 111-incipnl 
fcatul-e consists i n  ni l  attcinl~t  L,lLd thp j , y o u ~ ~ l ~ . r  of .ytlTtiL 

/ tory law ovcr t h a t  t lc~~:t l- to~el~t  of j u r i s ~ . ~ ~ - ~ ~ t l c ~ i c c  u.11icll cllr- -- 
braces t i ~ ~  I-igllts, tlutios : ~ n i l  oblig_.;itio~~s of incn i l l  I-csl)cct 
both to  pel-son nilil lu.ol)c~-t.~, ill heir 0idil1:11-)7 (Ic:~li~jg:: ilild 

relations \\.it11 c:~cli utl~ctl-, tl1:tt is to sn),, ~ \ ~ c l -  the  \r~llolc ficltl 
._--- of j ~ i i ~ ~ t ~ l : l \ \ ~ )  CIOZC C ~ s t ) ~ n ' i ~ - ~ n  of n c o t i i l i G - Z T - - )  ,? 

pl-~~clciicc, :lnd :111 :ili;llidonmeut of thc iilctllods 1))- i\-lrich 
tha t  jul-isji~-~lticncc i ~ a s  g ru \ i rn  alitl bccolnc i l l l i ) l  01 cd :111d 
pc1-fcctccl tu  a dcgl-rc i\rliicli is, nt  l c n ~ t ,  !lot c\-ccll~.(l 1 ~ ) .  t Il.it 

of an)-  otlrcl- iration. 
l l  S I I L I I  :I i-c\rol t i  tiiill \ \ , L I  c IICCCSS.II)  , i f  t I I C  : L C C - ( % J ) ~  :LI ICC OI 

S O J ~ I C  f o ~  111 of rx~clific:itio~~ \\-cl c i ~ ~ c \ ~ i f ~ ~ I ) l c ~ ,  i t  \I  ~ ~ ~ l ~ /  ~vct  bc: 

possi hlc to 21-c;! t 1)- 1-ci111c~ ant1 lnii ig:lti> tllc ~ ~ I : L I ~ ~ ~ ~ ! : ~  blCb 

evils \ \  11ic:Ii \vot11d f lo i~  ~ I - O I I I  i t  1)) t11~. ~ ~ ~ i ~ ~ l o ~ - ~ i i ~ ~ ~ i  



mctllotls which would sccurc as  colnplete a n d  perfect a 

codiflcntio~l as the \i.it of mall col~ld contrive. The talents 
and 1c;ll-iling \\.lliclr c ;~n l~o t  bc found i n  onc mnll, 01- three 
men, ~liigllt Le cnlisted i n  tllc ~vorli. Thc m:istc~-s in caclr 

of thc cliilcl-clht l ) r ;~l~dlcs  o f  tllc 1;t\v 1ni;;llt 1)c callccl t o  thc 
t;isli. Tlic cc~~nbii~ecl I-cst~lt of thcir labors  night bc sub- 
~nittccl to the judges elcctecl by the people for their suggcs- 

tions a ci-iticism; and a sn~all, sclcctcd nul~~bci-  of the 

wisest and best might be appointed for the task of final 
revicni and co in~~le~ ion .  A \roi-k nlight' thus bc produced, 

not, indectl, \\ro~-thy to 1-epl~ce our 131-esent sy stein (for t l~a t ,  as 

I belic~re, is impossible) ; but one in the pl-escnce of n~hicli the 
crude compcndillm 11011~ urged for adoption would be left 
in thc obscul-ity and foi-getfulness from 11-Irich it is i101v 
sought to I-escue it. I design a t  a subsequent page l o  call 

attention to sorile features of this perfol-mance which should 
lcacl to its 1x11-ticular conclemliation, but the present objcc- 
tion is to any scl~enle, even the best possible, for the codifica- 
tiolr of' 0 ~ 1 1 -  un~vi-itten lalv. My object is to sho~v that s~icll 

a n  at tcml~t to subject the gro\\;th and de\~clopment of popu- 
Iai- institi~tio~is to fol-111s bol-l-o\\red fro111 countries despotic 
in  present clinl-:~ctei-, 01- historical origin, is unscientific in 
theory, a f:~lse 1-1101-c in pi-nctical statesmanshil~, and sure to 
pi-oduce, i f  successfr~l, the gra\rest e\lils. Points I\-hich I 
havc herctofoi-e hacl occasion bai-cly to touch upon, 1 shall 
enden\rol- no\ir lo develop \vith inore fulness and precisioi~. 

I .  hIy 1)uq'osc is first. to shonr that thc scllclnc of codifi- 
c;ltiol~, assu ~lli~lg, as it docs, to I-ccl~icc into st:~tutory fol-111s 
1 .11~  1-igilts, clutics, ancl 01)ligations of 111cu i n  1,hcir 01-tlinai-y 
1-elation s a i ~ d  tl c~rli11gs nrit1-1 C ; ~ C I I  o t l  . ~ L I I S C L P / Z ~ ~ ( -  ill 

f / / C O ? ~ J .  

i 

TIIE I'I1OI'OSI~I) C I l l  0 OUlt C O l l l I  OS J. -Al \ - .  85. 

Thc advoc;ltcs of codificntion cithei- clirectly assert, or 
tacitly assume, th:~t the rules of law pr"llo~lnced by courts 

in their opinions are so pronouncccl as being absolotcly and 
X 
t / under all cil-cumstiinces true; and they must stand upoil 

this pi-opositio~l, f o r  \i,itljout. it coclific;~tiv~l," ill tllc scnsc ill 
which wc are dealing with it, cannot be safely :~ttcmptcd. 
In  the 111troductio11 to  the pi-oposecl Civil Cotir, undel-stood 
to hare been written by RII-. Field I~imsclf, this positioil is 

clearly tal;cn. I t  is thcre said (p. XIIT.): " All that we know 
"of the law we knoiv from ~\il-ittetl 1-ecorcls. T o  111al;e a 

" Code is tlrereforc but to malie a coml,lcte, nnalj-tical 

" and authoritative co~l~pilatiolr from thesc I-ecorcls. The 
" recoi-ds of the coinnoil la\\. are in the reports of the 
l1 decisions of the tribui~als ; the I-ecords of the statute la\v 
" are in the volumcs of the legislative act.:" And in the Re- 

? '  
port nlndc by -tire Co~l~i~lission to the ~ k ~ i s l n t u i - e  in 1S6j,  
understood to have been yenned by the salnc hand, and 

L 

i 
which acconlpaniecl the 01-iginnl me;lsul-c, it is said (11. viii.) : 

i " Whatever is 1~11oivn to the judge 01- the ln\vye~- can he 
1 

" written, and \vhatcver has been \yritten,in the tl-c:ltises of 
1 

!a " lawyers, or tlrc opinions of judgcs, can bc \vl-ittcn in a sys- 1, 

> 

E " teunatic Code." 
h The fallacy (and it is n gross one), 11-rapped u p  in these 

plausible assei-tions that I\-hatevel- is lil~o\\~rl can be u-1-ittcn, 
and that if a n ~ l c  of l a ~ v  can bc \\I-itten by a j ~ ~ d g - e  in an 

f 

I opinion, it call be ~\-i-ittcn and enacted i n  a Code, con- 
I 

i 1 sists in the false :~ssumption tlint courts lay doivll r l~les nbso- 

Zutcly, 11. liereas, t h c j  In!- t hcm ~Io\ \~l l  j,-o;~t:rioiln/i~. onTy. 

They do not, i i i c l ~ ~ ~ l - c  ilrtcsL~,s i i ~ ~ ~ ~ ~ : ) i - o -  

I noullcccl arc to LC tnlicn in 1-clci-cncc tu the i;lcts \\,llicii h:~\-e 1 I 



i 
pedicnc)- ~ I : I J -  dict:lte. This, of coursc, c a n n o t  bc donc with ! i 

a i-ule cnnctccl in  n stntutc. All such 1-ulcs ai-c r-igicl and al~so- 

lutc, :tlrcl cn l~ t~o t  bc motlificcl nad shnpccl to s l ~ i  
~i cascs 1ii;iy cxlllblt. 

sho~~l t l  c o ~ * ~ - c c t l ~ ,  statc m y  1 . 1 1 1 ~  laid don-n bj. the  caul-t he 

li111itntioll he omits a most essential elelllent alimys b c l o ~ ~ g -  
ing to it. The facts I w11ich codificatio~~ nssitnIes to 
deal, and out of which it sccks to build its system, ai-e the I 
opiniol~s of the caul-ts. does it derive its autllol-ity 1 
to onlit, in arranging these facts, one of their   no st essential 
feat 11 1-cs ? 

r .. 
1 his line of tllought should be p ~ ~ r s u e d  ;I step furtller 

back, in 01-dei- that we may understand the philosopl~ical 
reason 1~11)- tlie opinions of courts ai-c, and must al\\rays be, 
proz~isic~)lnl; foi- it is this which maIces codific:itiou i111p1-acti- 

c c n l  univl-itten ln\v  consists of rules by which t h e  

sf;ancl? -d of justice is nl~plicd to ~ I L O L U I L  facts a i d  conclitions. 
~ l i ~ - o l ~ l ,  and indcpcildent of, krarui, fnrii, there is 11;;\7 1 

~ $ l l c ~ ~  t h i ~ ~ g ,  in \ I L I I I I ~ ~  a p p l - e h e i l s ~ ~ ~ ,  as lazu, cFccl;t-tlle)) {/ 
bi-oat1 ancl cinpty generalization t  at jirsiice I .  4one. 
On thc i ~ l o r ~ r i ~ j g  of c l - e ~ m t i o l ~  of this precept 

was felt by tlle first illan. It is the only one we call l ~ o w  

ti-ulj feel 1 - t i  to the u n k ~ l o w ~ ~  facts and coliclitioils 
whicll are to ;~i-ise in the future, and which may present 
aspects clifiei-ent 11-om any which have. been cshibitcd in 

the past. I2i-ei-ything nrl1ic1-1 has occui-rccl m a y  be mncle the 

su Ijject of jlidicinl co~lt.cmplntion, and tlle rule of just:ic:e in 
rc:spcct. t it. may be c1ecl:tl-cil ; and tile c1ccla1-ation may be 
fill). applied tc, 1 likc c;lses wllich 111;ty arise in tile future. 
I3ut lici-e htlnla11 - f~irds its absolutc lililit. -l'llel-c is 

One 1 ilfini te Jli~lcl to I tlre fut111-e is already pl-esent, 

and whose o~nniscience alone can 111-escri be its laws. The 
attelr~pt of the coclifiel- to imitate this attribute is as f11tile 

F 
ancl inisel-able as the effort of the scenic artistj,'to n ~ i n ~ i c  thc 
thunder of Jovc : 

" T>eil~cns ! rlui nimbos et non in>itabile rtilnlen 

* * * * * * s i i i a a t  * * 

Our  unwritten jui-ispruclence acknou~lcdges and accepts 

this necessary limitation of the human faculties. The judge 
never undel-takes to decide an)-thing more than tlre precise 

case brought bcfol-e him for juclgment. FIe considel-s the \ 
facts of r h r  arw, and, \\-it11 the aid of such greccdcnts, :Innlo- - \\ 
gies and familial- rules as the deliberate and accumulated \ \  
wisdoin of the past furnishes, h e  pronounces judgment, and 

there stops. I-Ic does not cven cleclai-e, at least not as ;L=C- - 
essary part of his fulrctioll, what tile law is. 1Je is not 

bound to wi-ite n n  opinion. H e  usually cloes write olie, 
stating his views upon the legal questions. B u t  this .is of 

-cr 
no binding force. The strictest doctri~le of store di~cisis 
c- 

late tribunals to folloxi7, tiot the opinion, but 

1c1 the obligation is of 110 force in a future 
case PI-esenting materially different aspects. If the court I 

in its opinion la)-s down roles in gene]-nl terms w 

embrace cascs tliflcl-ing from the one dccidetl, sucil clcclal-a- L/ - 
tion of rules ~ r o ; ~ i s i o n n l  only, and subject to modihc:ltion 

in any fut111 c case presenting nl;~tc~-i:Lll~ c l i r b l ~ i  1c;ltui-cs. -' ---. 
The temptation to j uclges, in committing tlreir opinions to 
writing, to 1:1y c1ou.n a I-ule calc~llntecl to cover lutul-e cases 
which i l l ~ r ) ~  possiblj differ Irvnl the one bclol-e thcn~,  is oftcn 

yielclcd to, ancl illis PI-acticc is the one pl-incip:il soiil-cu of 

icli oftc.11 cl-ecps into the un\\rl-itten la\\.. S u c h  
sal-ily callecl for by t h e  ;~ctunl casc, arc cnllcd 

7 
sizL1, not things n@z~n'gL-[i; b ~ l t  otl~cl- coli~-ts 

~ n e d  to accept then;; sllbol-din:ilc ones, 11-uul a 
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partiill sense oi obli_=-;ltion, otllci-s, fl-0111 a scnti~ncnt of 
I-espcct, and l)cc:ii~sc of tile a ~ ~ t  hol-ilj~ nrl~icll may justly be- 

long to tlle I .klcnt; ii11(1 Ic; l i .~li~~g of those \\rho 11ro11oi1 need 
tl~ciu 111 this mnllnci- many nil erroneous doctrine has 

fount1 its n7:t)- illto the In\\. ancl held its place until its mis- 
cliie\.oi~s jl-uits 11n1-c colnpcllcd it to bc c l~a l l e~~gcd .  There 

is n o  131-nctice \vliicl~ tllc g-I-catcst ancl best judges of England 
and ;\lnerica 11a1.e inoi-e tho i -o~~gl~ ly  united i n  denouncing 
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dilfering as  i t  clucs i n  sonic of its cil-c~~mstanccs, is, o r -  is not, 

the same in  point of prii~c$/c. If it be the same in sucb a 
sense, it is the sn~nc for all his p~~;-l)oses, and the !n\r g ~ \ ~ c i - n -  

C 

ing it is know)r. 1Ic must apply the same rule as has bcen 
applied in the like cascs. But if i t  he not the sallle i n  sucll a 
sense, if the clilfrl-ences are nxiterial, it is a casc tl~cl-ctofore 
z~vzkt~ozun, and t11e1-e is n o  rule truly '' k/lorn~z" n ~ h  icll governs 

it. Nevertheless, the judge iilust decicle tlnc cnse, and he 

of el-ror, than that \vhich leads to the does so by tlre exercise of that copncitjt for making a just 
other and future cases, instead decision in a novel instance, \irllich lnis st~ldies ;uncl training 

i he  ~ ~ I I O Z C I I I  v f i ~ f ~  befol-e tl~em. have created in  h im.  By the light of rcasoll, aod \\ritll the 

C~dzfi~-ntio~t COILSZ'S~X in ctoi~lg. aid of analogies afloi-dcd by siliriZlz~- instances, he al,plics to 

hlI-. Field's assertion that nrhatever is K7rozu1c can be the case the standai-d of justice; and n-hen this is done b.i; a 

stated i n  \~.o~-cls, is truc;  but it is true only of what is fully 
and a11soluteI)- Irno\~n. His assumption, of wlvlb-k. 
appnrci~tly the iinnocent ~ i c t i m , ~ f h i c h  hc seeks to im- 
posC-71 l~on  othci-s, that u tl\vi-i tten law is thus k~oruir, and 
that the meinol-ials of i t  lie i n  the opiniolns of the courts, is 
false ailcl delusive. /I11 that is ti-ulp knonrn is, that certain 

actunlljr occurring instni~ces have been decided in certain 

ways. These are the facts and the  oinly facts. The judges 

had 110 funct~oi~ to do a - t i  more, and if they \vent 
further and unclertook to pronounce a rule which was to rtp- 
ply to any other cnse th:~~n one known to be like it, what they 
said was r11e:-e upilrio~z, of no more authority than the opinion 
of ally r i t e  incliviclual equally leartlcd. No intelligent 

judge ever yet p1-ofessccl to k~zozu the law al~plicrtble to a 

filtlrrt ancl 7 ~ 1 r X : i ~ o ~ ~ l i ~  casc. T1r:it is a thing beyond the reach 
of t l ~ c  11uman i;~ckiltii~s. I \ ' l ienc~c~-  a case ai-iscs i l l  the 
co~il-1s p l - ~ ~ c i ~ t i i ~ g  I c ; ~ ~ L I , - c s  C ~ ~ ~ ~ C I - C I I ~  fi-o~n any \vl~icl~ I J ; L V ~  
bee11 inncle lllc s i ~ b j ~ c t  of ji~clicial dcc~sion, the busincss of 
a judgi: i i  to co~lbirlel tl-~csc ne\r featill-es, and detcrorine\ 

\jrl~ctlrc:i- they :ire iiltit~?.iizl; in othei- wol-ds, \vhetl~ci- tlre cnsc, ' :h- l  ' 54JJ Prgp 
0 9  i 

J 

tl-ib~uilal of last resort, the law governing silch cnscs may, 

for the first time, bc truly said to be k~rnw~z.  I t  m:t)- he  : 
said-is often said-that law not fi~iozuir is the same as la \v 

not existing, and that couseq~1ent1~- the function of the 
judge, as nre hnvc dcsci-ibecl it, is not to interpret and de- 

clare already existing law, hot to rimkc la\\r \\rllei-e none 
, 

before esistccl, and that this is Z~gi~-/nrzblr; ancl hence our 
unwritten Corn~lron Law is somctimcs styled (aud is de- 
risively styled by the pnrtisalls of codification) yhdgr-71zndc / 
law. !i- all this were true it ~voulcl not, of itsclf, a~llount to 

,, - -. 
an a.rgullne11t against ~~n\ \ r~- i t t cn  law; for if the law thlls 

made is the best, it matters not b)- \;.l~oul it is m:ide. 131.1t 
it i rue. It is a sh;illo\v view \vbicll reg:l~-(1s in\\-  ~1111s 

~p h3 
declal-ed y the co~irts  as niarz't by tllcnl. Tlle f~lllctiui~ of ,..' 
i 1 v supposcs it1 the body ~vllicll excl-ciscs it fi-ce- 

111 of action. Elis( ing I-ulcs ill-e of 110 bincling fol-ce ul)on 0 
it. I t  can follow 01- disl-cgm-cl thclll :~ccol-dil~g to its o\vn 
views of policy and wisclo~lr. 13i1t thc ju~lg-c is ilc\-cl- tJ1~1s 

JYCE. IIe is bot~nd, i n  clcclai.ing tlre i:i\ir o i l  ne\\. case, by 
-< 

cst:~blished rules j ~ ~ s t  as mucll ns in clcciding ;I case ~irl~icll 

a 
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h:is bcctl dccidcd a hunclrctl t imcs bcfoi-c. The  la\\, of a I 

ncur  case, C:III be detcl-mined by Irim only by building 
[ 
i 

upon t l ~ c  fol~~ldntio~r of Inn. 

I-Iis olTicc is to apply t l ~ c  

nc\jT cx11il)ition of fact, 
conclusic>~l to nlllich I-iglrt reason, aided by rules al- 
rcarly cst;iblisllcd, 1c:ttls. There is no al-bitmi-y pourer 
in i l i l rz  ; ancl any cscl-cisc of it by him would Ioi-~n clear 
ground for his impeachnlei~t. Nor can any discostlance 
be found bet~seeli this theory and the fact. The juris- 
p-~ldcnce of fingland and America may be seal-checl in  
vain for all instance in ivhiclz any respectable tribun;tl, in 
determining the 1111 written law of a new case, bas assunzed 
to exercise the \\.ill of a legislator, or to do anything more 
then to ncl<no~\*ledge the binding force of la\\. already 

I t 

madc and clcclal-ecl, ancl acco~nmodate it  to the neu7 concli- 
tions of fact. 

/ i 
The fol-cc of illis objection to codificatiolr has, in some 1 

xnc;isui-c, bccn felt by the author of the Report and Intro- 
duction all-endy rcfei-rcd to, and he has nzade an cifort to 

meet it. I-Iis mcthod of avoiding it is to admit that a 
Code cannot provicle for future cases, and then to  assert 
that his proposed Cioil CbnS, does not profess to provide fox- 
them. I t  seeins to be his* view that the positive 
ellnctlncllt by the Legislature of a  rule of la\\. can pro- 
duce no larger 01- othcr effect illan tile declal-ation of 
the same I-ulc of la\\. in a judicial decision ; and that when 

new and u nfol-eseen cnscs occill-, they will simply ?rot 
bc 7-cnchnl i r j  tlle Code, nnd [nay thcl-efore bc in suunc mall- 

ner dccidcd as they el-c now. I t  is said in this " Intl-ocluc- 
tion " (pp. x\.~I.--SIX.) : " It mnJr, tllereforc, be safely 
" aFh1-1ncc1 that tl~el-e is but one oi the five Codes, tha t  is to 
"say, the Civil Codc, to ~vllicl>, ivitlr any semblance of jus- 

6' tice, it may be inndc an objectioil that it cannot provide 
" for all future cases. This Codc is undoubtedl~r the most 
" important ancl dificult of all ; alld of this i t  is truc, that it 
"cannot provide for all possible cases which the future 
" tnay disclose. I t  does not profess to provide for- them, 
4 6 +k * * * * and if irew cases arise, as 

"they will, which have not been foreseen, they m:iy be / 
" decided, if decided at  all, precisely A as &ky-vm~zld noiir be I/ 
l' decided, that is to say, .by analogy to  some rule i n  the 
" Code, or to some rule olni ttecl [I-on the Code, and, there- 
" fore, still existing, or  by the dictates of natural justice." 

Brit what nlanner of reasoning is th is?  A statute not i3p- 1 
plicable to an unforeseen case, even if the case fall within 

< / 

its terms ! In the 

present, and ~rzakes it easy to determine n~lrrtt au z / ~ r f ~ y e s r ~  

case is; bu t  who is to s:iy, and how is it to be ascci-tzined, ,, . --- 
what cases the Legislnt~ir.e, i n  enacting a stnlutc, did or dicl 
not have in vieui ? In cases of nur6ig.lrity in the Z(~izgi~ngr of 
statutes, it is indeed a coiilmon practice in al-guing for one 
intei-y retation or anotllel-, to co~lsidei- what cascs the Lcgis- 
latul-e probably had ill view ; bllt who does not i;noi\ t l ~ i t  
where the laogungc is clear, tlre s ta t i~te  must have its eficct 

in all cases falling under its scope, foreseen or unforeseen, 
/- 

and whet her the I-esi~lts are just or unjust? MI-. Field inust 
admit that Iris pl-oposed Ci.r~2% Code consists of d~$~:itio?ls 

and rz~l~\c, and  t11:it it is of the essence of :I dcliiii~ion 

or rnle that it creates, 01- supposes, a s iirst:~ncrs 
t o  which it is to be applied. The class may bc nnl-1-o~illy 
and cautiously limited; but \\;ithi11 its scope it enlbx-;ice~ 

s \ire11 a s s : j .  
1 



Tile esbcilt in1 I I -  of clnssilicatio~~ consists ill st./r-cti~zg 

qi~alitics of ol~icct r,  : I I I ~  clccI:~l-i lrg tllilt all \~llic11 possess 

sucll qu:ili t i c ,  1rn tc . i  (-1 otiicl-!, t llc). 111:1j7 cs l~i  bit, bclong to 
t i  I s .  \\T1rc~l, tllcl-cfol-c, ;ill)- c:lsc: :irises fur  clisposition 
uu(1c1- :L Corlc, i f  it pr-cscllt tllc fc;r(til cs belonging to a class 
cl-c.ita(l b) i t ,  if mubt i,c dc:~lt  wit11 t l ~ c  s:tmc as otlicr in- 
stnllccs in t11:lt cl:~ss, 110 ~llnttci- \rllnt ndtlitiollnl ; ~ I I C ~  thcrcto- 

forc ~1111;1ro\\-i1 fcntt~l-c>s it 1n:iy present n-llicll ouglit t o  

sl~bjcct.  a i ~ d  I\-oilld 11a1.e sl~bjcctcd, it to ;I \ \ rhol l~  different 
dispositiull, lrnd tlre n e w  fcati~rcs been present. to the rnincl 

of tllc codificr. The PI-oposcd C2i~iZ Code does, tlicl-efol-e, 
deal \vith the futui-e nild the unkno\\-n, precisely the snlne as 

, 
n-it11 tlrc pl-cscnt nntl lano\vn. No m l e  whatever can be 
fmlnecl ~ i - l~ ic l l  \\-ill not do  this ; or, at  least, there is only one 

\\;;I)- of stntilrg n 1.i11c by \\\-lllicl~ it ma)- bc rendered inopcl-alive 

upon ncnr and u ~ i l ~ n o ~ \ - n  c,~scs, and that is b j  EIJ)?TS.S/~' ex- 

cli~cling ii-c,111 it :ill suci1 cascs. This could bc donc by one 
gene~n l  clnllsc to tllc rrfcct t l ~ i t  the ~ o c i c  s l l o ~ ~ l d  llot bc 
clc(.rnctl al)plic:~ bli, to ;111y futun-c cases, ullless they sllould 

turn o11t to i)c 1il;c i l l  all mntcrinl respects soille cnsc 01- cases 

~ r l ~ i c l l  11:lcl all-cncly bcei~ maclc t l ~ c  subject of judicial dccision ! 
ISucll n 111-ovision \\-oulcI indeed be ridiculous; but it would 

be necessary i n  order to rc~icler the assertion true that. the 
pruposed codific:rticill cloes not c1ecla1-e the law for ~ L ~ ~ L L I - L .  

ancl unkno\\~n c;fies. 
TTe I-cpcat, tlrci cforc, for t l ~ e  ti-utli is a vital and fulltln- 

, ., mc11t:~l one llpoil \\-liicli tlic main cluestion of coclificatio~~ in 
la]-ge iucns~ll-c ~ I ~ ~ I C I ~ C ~ S ,  tllnt all list 1;1\\-, all  la\^ \\rllicll con- 
sists i i r  :~ppl~- i i lg  c!ii-ci ti)- tlic stalid;i~-d of justice to 1luln;in 
c o ~ ~ ( l u c t ,  co~lhihts i l l  : : ~ I J I ~ J . ~ I I ~ -  tI1:1t st:tlld:~~-d to /iiio~cli~ J:IcLs, 
and  L : I ~  I i l l  I I U ~ I I ~ I I  : I ~ ~ I - c I I  c ~ ~ ~ \ i o i ~ ~  110 c x i s t c ~ l ~ e  apc11-t 

fl-0111 tllc 1.tcts. Until tlic fir;-/.\ coinc illto existcncc, tllc 
q?( f~=f( ; l l i .$  1 1 1  l i i ) ( j l ~  S L I L I I  f i l ~ L ~  ~ 3 l l l l 0 l  b~ IillO\V11, alld 

surely cannot be clccidecl. Thc  LEU, thcl-cfol-c, i l l  I-cspect to 

fzitz~r~' nud z~/rk~lo , zu)~  cascs is i d  I I st be z , and if 

it  he ;lot, ancl cannot be 1;1lo\\ii1, it cannot be codified. Cocli- 

fication, ho\\rcvcr, colrsists in cn:icti'ilg rules, and sulcl, I-ules 

must, as we lla\re sccn, ~ I - O I ~  tl1ci1- very 11atn1-e, co'ircl- f u t ~ l r e  
a ~ ~ d  unlino\v~l, as n-ell ;is I>:~sI: a11t1 l;no\vn cnscs ; nl~cl so fni- 
as it covers futui-c 2 n d  L o\vn ct s, it is 110 1:ijr that  cle- 

sel-ir thc natn ,&Zl&sticc ; it is a [ilcl-c 
it is L i t  f -  f T ~ I I C S  ivitllollt - 

\vIrich may 01- n n y  no I-iglitly dispose P 
of b y c a s c s  wllicli may fall under tlienl,/!t is n linbit. com- 

mqo!r to-ers in evcrj- s c i d f ; i i ~  to  observe the .-. 

necessary limitations of thc h u n ~ a ~ l  faculties ; they asscl-t an , . - 

ability to know the unl;no\\-able, and to do  tlrc i111l)ossible. . --  

I-Itirnility is a lesson \\-hicll the t r ~ i c  111:i11 of scicilce finds 

early occnsio:~ to lcnt-11. " Jfizg~~tz, i 7 1 2 7 ~ 0  ~ ~ ( z i i ~ i z u ,  ji7i.~ s ~ p i l  

cantlicl nlil~ds, tll:~t i f  thc 111-oposition nl)ovc insisted l~l)oil is 

true, it wol~ltl secln to displ-ovc the cspeclicncy and e'i7cii 
the fcnsibilily ul  any st ;llule l ; ~ i \ r  wl~:ltcvel-. Uiit it inust l ~ c  

reme~nbci-ed illat it \\.as s110n.n in the beginning of this 
paper that thel-c I\-:LS nil appl-opi-i:ite pl-olrincc for \ ~ ~ - i t t c n  
law, as \]re11 as o i ~ c  for uil\\rritteii Iajv, and that the above 

clo\vn a rule \vhicll shall el11 L,r-:icc futt11-c cascs, is lilllitccl in 

its scopc to thosc subjects nrl~icli 111-ol)ci-ly bclollg to the 

tll:it \\rhicll cinbl-:~ccs t.11~: la\\. go\.cl-~ring tlic c o l ~ c l ~ l c ~  of 1111.11 

~ I I  I - I -  I -  s 1 ~-cl;r[ ions \\,it11 cacll otllc.1-, 
./--------\ 2 
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01- of \ \ l l ~ : ~ l  i j ln)y ~ ) l . opc l - l~  bc: C;IIICCI jriiv~t!. /O;CJ. Bltt I 
~ I L I ~ ] ) O S C  to [ [ I I - ~ ~ I C I -  a l ~ s \ r c ~ -  this object ion, ~ ~ I : I S I ~ I I C I I  as  it \)*ill 
ciiablc 11ic to i)l-cscllt :~tlditionnl I -c :~son : i l i t l  illustl-:~tiolis in 

SI I I ) ] )O~ . ( ,  or t l ~ c  I I I ~ I ~ I I  1 )~-ol~os i t io i~ .  

I n  st:~lllt c I , I 1 i 1 i t . c  to  its 1)1-01>~1- sllbjccts ant1 

kcpl \ \ l i t  l ~ i i r  its :~ppl*~)~)l-i:.tt c: ~ O I I I I C I ~ I - ~ ~ S ,  tllet-c is 110 :itteli~pt 

to ln~ l i c  1-111~s lor / ( / i k i i ~ ; i ~ i i  co~idit io~ls  of fact. Thcsc condi- 
t i 0 1 1  ni-c, it~tlc:ccl, to nl-isc i n  the fut~1l.e~ but they are, ncver- 
thclcss, kili?;i~i~, or, \\~liicli is the sninc t h i ~ ~ g ,  c o ~ r i c n ~ ~ ~ ~ t c d  as 
k n o w n ,  101- t l l c ~ ~  n1-c, i s  it \vel-e, crentmd by the statute, and 

partictll:tl-l~- sl~ccificd i n  i t .  If a case arise pi-escnting- those 
conditions, it is disposctl of by a stat~1t.e whiclr was passed 

in fu!l coiilelnpl:ttion of such a state of things. If any case 
a-isc \\rl~iclr docs not PI-csci~t tlie spacified conditions, it does 
not fall IvitI~in t l ~ c  o~)e~-;~tiol l .of  the statute, and is not decided 

by the s t c t t~ i t~ .  Not. SO, I i o \ v e ~ ~ ~ - ,  with the unn,ritten l a~v .  
It must clcnl \\-it11 c\-cl-)- case \vI~icl-l falls \vitlrin its gcncl-a1 
pro\~itlcc: ; i t  is :ill-ci~~l,~-aci~lg ; it must ;tpl)lp tllc standard 
f s t  r . lf a m a n  colnmit ~vllnt scelns 
to  be n \vi-o~~;; act.ioi1, tlic s tnt l~tc law inlist be coi~sulted to 

learn \i.l~(:tllcl- tile nc! is mad(: n crime. If it be no t ,  :lltllougl~ 
tlic tlc:c(l inn)- 11;lvc bcen o ~ l c  o I  great 1no1-nl clioi-mity, justly 
dcn~:r~i[liir~- l ~ t ~ ~ ~ i s l r n ~ c ~ i t ,  it must go rill:r\rcngccI ant1 jiisticc 

rcm:~il.l tiiicicciltcd. Tiris is t.lre evil lirllich socicty mlist 
su  ffci. :ts tllc pi-icc of 1.11nt r i ~ ~ i n i ~ r i y  \~rl~iclr can be sccl~l-ed 

only by st:rtut-01-y I:I n-. 1311 t i l zr conti-o\-el-sy 31-isc bet\vecn 
t\iTo incn conccl-ning tlrc o\\.nersllip ol 111-opci-ly, nncl illel-e bc 
110 st;~tlltc lil)on tile st1 bject, t11c un \v l - i t  tcn la\ir N~Z/S/, nevel-tlic- 

lcss, dcciilc it. No mnttcl- I ~ o \ r  novel tlrc cll~cstion, i t  lll~lst 
be tlcic1-~i~inctl. I t  11-oi~lcl l ~ o t  I)(: cndul-;lble tliitt oile lr-l i i i i  

sllculd l~oltl u~~cll:illi:~~ge(.l  prisscsr.io;l of pi-oprl-tp to wliicli 
aliotlicl- l ~ o n c s t l ~ .  1:licl cl:ti~-11, for tlle 1-cnsoil tlliit tllc cnsc wns 

SG n o ~ c l  21s to rc~ldci- it. tlifficult to tlctel-milic to ivllom it 
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justly bclongcd. Society ulay lca\~e a ci-irnil~al u I I ~ ) L I I I ~ S ~ I C ~  ; 

private citizens do  not feel a11 ac1ditioo;il bltrdcn o n  tllis 
ground ; but. i t  cannot leave private coutl-uvcrsics 3~u~ ldc -  
cicled, o r  to be tlccidccl by foi-cc. 

It  is true thc1.c is a possil~ility that when a class of 
cases is crcnted by the tci-111s of a statute for the opc~-ntion 
of a stntutol-y r l~ le ,  a case nlay arise exhibiting- tlre pi-eso-ibed 
conditions, and thus falling within the class, but a t  the same 

time exhibiting other 7i1~fo)-cscrn conditions wllich render 

the operatioil of the statntc unjust. This is tlre evil, as ure 
have before silo wn, i~lsepal-able fi-oln \vl-i tteil law ; L I  / 
reduced to n s~nnll and cnduriiblc n r i r i i i i z z ~ i ~ z  wlrcn this 1 1  
confined to its tl-uc province, namely, to tliat dcl~artruent of 
the civil administl-ation i n  \\?l~ich certainty, more than strict 

justice, is of 111-edominating impoi-tancc. Tlllis in the \vliolc 

p ~ l  blic administl-ativc s).stcm, s ~ l c h  as e ~ n  hraccs the t i~ncs  ' 
and modes of elect ions, tlic duties of officel-s, tlrc iinyosition 
of taxes, the taking- of pi-iv:ltc pl-opcrty for public ose, &c., 

kc., if can bc easily seen th:~t the cnscs li1,cly to 211-isc arc  

few in  I-espect to  vario1)-, arc: in thc main siml)lg 1-cpetitions 
of each other, and arc, for t l ~ c    no st p .~r t ,  o-eotrri, as it  \ \rc~-c, 

by the statlite itself. They arc, tllcl-eforc, knoze~n to suclr an  
extent as  to eilable tlic skillful legislator to successfully 
drnl ~vitli them Lefu~r/i~r~ii?, tlrroug-h the i ~ l s C ~ - u m e t i i t  of 
statutory lalv;  b i ~ t  even here it is not infl-cc~~~cirt1~- foiii~d 
that thc statute ill rn.lny I-cspects is ill sr~itccl to t l ~ c  c:tscs 

which alisc undcl- it. l ' l~r  ti uc s o ~ r ~ - c e  of tllc diflicult~. i l l  

such c;lscs is nl\i~a)-s to bc f o i ~ l ~ d  i l l  t l ~ c  f:~ct Illat t 11e ii-:rtllci-s 
of tlrc statrttc dicl not \ t  ell Joi -~,sn*  tllc co~ltlitiurrs ulrcli~1- \i liic11 

it  \ruuld o l~i - ; i tc .  '1'111s I ~ I : I ~ -  bc 101- t11c ~ - C C ~ S U ~ I  t11:lt t 11cy 

~vci-c ig11o1 a11t 01- I I C ~ ~ ~ ~ C L I I ~ ,  a11(1 111c st I I ~ C ,  coilsc ~11ici11 I)?, 
~ ~ ~ ~ s l ~ i l l ~ ~ ~ l l y  ~ I - ~ I I ~ C L I ,  01 6 0 1 -  ~ I I C  J-C;;ISOII tIlLlt S I I ~ ~ ~ \ L > ~  ol lcxis- 
I:ilio~l \v;~s onc so lull o: ;<ir, i.,f-JJ i n  t l ~ c  c:lscs lifcl)  r~ nl-isc 



unde~-  it, tl~:l! 11;) r i l - ~ l i : 1 : 1 1 - ) -  s:~gacit)- 01- cni-c could :inticipate 1 
thern. \ I  t i  i t i  case it is a11 il~fiilliblc ~~ i -oof  that 

t11c t1.11c ix . j~~ l~( l ;~ l - i~ , s  \\-II~L:II 1i11iit ~ I I C  l)l-ovi~lcc of ~vi-ittcn 
have i)cc:11 (-)\rc~-st c ~ ~ i ~ ~ ~ c c l .  

i 
i ,  

I I -  t o  I i t  pl-o\-incc of un~vr-itlcn law, 
that c~ l - l l~ r -ac i~~g  tllc 1-ig111s nnrl obligatiolls of mclx in rcsl~ect  

t o  ~ C : I - S O ~ I  an0 prol>c~.i) i l l  tilcir 01-ditlnry dcnlings \\.it11 c;:rch 

othcl-, \\rllcl-c c\'cI-)- cnsc \\-l~iclr ;II-iscs rjri~st bc dcciclcd, and 
it is ol ;,I-eclo~ninnti~lg in i l - ,o~- ta~~cc  that. the decision bc in ac- 

col-dance I i -  t i l l  easily be pel-ceivcd that tlle 

erel--\la i-yillg- condi t i(:)ns of the futu I-c cniitiot be fo,-~,si-o~, and 
consc(l~ie11 1.1y c : ~ n ~ ~ i , t  be clcal t \\ritll 1~c:fo~eh:ind bj- zcv-ittc?z 

r 7 la\\.. 1 hc gcncral fnct 01 the variety of ncw colrditions in-  

cessalltly :~~-isirlg- i n  lru~ilnn affairs \\-ill readily be ac1mitt:ccl ; 
Lut fc\r iln\le attenti\-21)- consiclei-ccl-72olli.t call ndeqr~ately 

coin~~l-~~l lc~- i t l - -  t hi. ir3Tilliic numbel- of the tli~cl-sitics. I n  the . I 

State of NC\Y 'JTc)~.1;, e:icll s~~ccessi\re clay ~ v i t ~ ~ c s s c s  acts, 1-nil- I 
I 

l o  i I -  I I of wliich may,  by possibiljt,y, be- / 
colnc: tllc soill-cc of clisl.,utc, ancl call for juclici:rl clccision, t I 

i 
and  i ~ o  t\\ .o of thein bc l i e  ! \'iThen e 1-eilect. tllat this 

nu~nbel- is to be 1111iltil:)lied by t11e daj.s alld years dui-ing 

\vllicii ;i nrsitten l:ii\- i i  designed to be opel-ntive, w e  nlust . , A 

agl-ce tllat no  i i ~ i j t ~  i~isclom can 1)i-oi-idc bcfo~clraild for such i - - 
i~lfiilitc :i11(1 1W.n \-- a11rI co~n~) lcxi ty .  i 

c a n  lic: clc\riscd for- t l~ i s  l~i-ovii~ce of ~ L I  ~ - i s ~ ~ i - ~ ~ c l c ~ ~ c c ~  \\r11 icll 
~ \ r r o ~ ~ l r l  ]lot f:iiI i n  21 \-;i_;~ ri~~l-nber of installces to scc111-e ji~stice 1 I 

txt\\rcc11 1n;iIl ~ J I C I  1n: i1lP jn:ijr still ~ S I < ,  \ I - I I C : ~ I I C I -  it I.rr:!y uot bc . 1 
s l i c : ~ ~  to s;I(. I-iilcc justicc, e\-c.n in a I -  nun~l.)cl- oj i ) :~ i - -  1 

i 
tici11;11- ills1 ~ I I J C ( : ~ S ,  ~ O I -  l l ic  S L L I ~ C  of t l i ~  

w l ~ i c l ~  111igI~i 1 . 1 ~ :  S L I ~ ; ,  li.j?ccI to floiv fl-oi~i 

law. 'I.'\-~c li1-5t ~ ~ I ; ? \ : , . L . I -  t i - )  I 11is i ~ l c ~ r i i ~ . ~ ,  is 
1voulc.1 11ot 0 1  ~JI..' i s  1 1 1 t  but i~l~l~ossi l>ic.  '1'11~ IICCCS-. I . 

sity of I - c  c in ~ C L I  instances, i n  that 

field of h ~ ~ t n a n  action of n-Ixich \ire are speaking, is iml~er-a- 
tive, and call bc sul>oi-di~~:~tecl to 110 othel- object. T.'iThetllei- 

elections are held at one pal-ticulnl- t ime ,  alld in onc ma'i~ner 

rather than a~lotllcl-, \ v l ~ i t  duties inap bc inlposccl ilpo17 this 

or that ~ ~ i l ~ l i c  officer, a re  illattel-s, coinp:ii-ativcly sl)cak- 
ing,  of indiffcl-encc. Thc  n.1-ittclr la\r m:\y dctcl-mine thcsc 

things i n  any onc of :L val-icty of \\.:~ys. 13ut that inen should 

receive t h e  just re\va~-ds of their label- ancl sliill, that they 

should be mnintaincd in the peaceful cnjoyinent of their 

prope~-ty,  that c:-;tft alld cilpiclitj- should bc I-cstl-::in(~d, are 

 matte^-s wllich socicty I I I I I S ~ ,  fii-st of all thillgs, sccul-e for its 

menlbers. I t  is for this e~icl that govcl-nincn ts csist. IVi tllout 

it pence and order nrould be impossible. Ancl it must be 

secul-cd in all cases ; with tllose few csceptions onl~v wllich, 

all can sec, in l~s t ,  i n  consecluence of huinan infirmity, occa- 

sionally arise ilnclcr- thc best clevised institutions. Tile un- 

wl-itteil law, boulld b y  no rigid foi-m of 11-01-ds, in dealillg 

with ilo\~cl co~lclitions of fact \vhich tllc variety of 11111n;trt 

affairs present, can ;~clcli-css itself \vithout elllba1-1-assnlc11t to 

the si111pIe office of applying the stauclard of justice to tlie 

pal-ticulal- case. All n ~ c n  count a ~ l d  rely 11l)oll tliis. Thcy 

engage in their ti-:lnsnctions \I-ithout the aid of :I 1)i-ofessional 

expel t, nritllout kno\\ring oi- cril-ing to  incluirc \\-hat the 1-ules 

of 1 may be, wit11 no <)thcr guide than l~ollcst in te i~t io~l  
ancl or-clil~;tr-~- ~,ruilc.lice ; but in thc full co~rfid(>i~cc that t 1 1 ~  

~ u l e s  c) f  Ian- arllicli \ \vo~~lc l  go\-ci-ll their 11 :ins't ct ions, s l ~ o ~ ~ l c i  

thcj, e\.c.~- be cl~allc~igc:~l ,  ~vould  be tllc sitnl~lc c1iot;ltch of 
justicc xncl C I I  sciise il~iclligclltlj~ asc.e~-tain~'~l :11lcl 

applirtl. 
r ,  1 llc I I S  i s  t i  a11 si1c11. c~lclc~:i \~o~ 1 o SCC;{~I - ( ;  

c t  I this ~)~-o\.incc. of j ~ ~ i - i s l ) l - ~ ~ ( l c ~ ~ c t ~  at tlic cost of 

justice, \~ ,ould  O \ ~ C I - I  c;1r:11 :11r (1  clc.ic,il t l~c~tnscl\-cs. l\rllc~~lc\.cr 



d 

n st:lti~tc is f o u ~ ~ d  to n-01-k ii~justice i ~ r  co~~scquciicc of the 
failul-c of its {I-n~nci-s to s11it;ibIy PI-o\:i(lr: fol- cases nrhich 
thcp co~llcl 110t fol-cscc, ;in ol)positioi~ ill-isc:s npi l i s t  thc. opt- 

& 
1-atiun of tl~c: I .  If the iiij~lsticc~ bc gross, the 11101-a1 sense 

is ~ l ~ o ~ l i e d .  T l ~ c  i ~ j - 1  p:i~-ty csclai~ils against the \ \ r r ~ ~ l g .  

'l'hc cc.,i~l-ts 1-ccoi1 fl.01i1 tI1c office of cnfol-ci~lg t11c law. 

Doubts - entcl.tnii~cd c o ~ c - I -  the 7/lcr~isii!g of the stat- 

ute. Tlie plain sense of tlrc \vords is insisted upon by on I ' ;  

siclc, tllc i ~ n ~ ) ~ - o b n l ~ i l i t ~ -  that such injustice coulcl hnvc becn 
intcnclecl, by the othel-. 'lXc difficulty is usually I-esolved 
by the emplo)rment of tllc subtle arts of intel-pretation, and 

I 

the ob\;ioiis ineaniilg of tlie 1nngu;tgc is cxpou/r&d a\vny in 
favor of the i~itcl-csts of. justice. ]\Tho does not k1101v that 
of a11 thc ~nanifolcl sour-ccs of uizccrtnljzty in the ln\v none is 
so fl-~iitful :ts the :ittempt to apply a s t ~ i t i ~ t e  to a case falling 1 ,  
n~itllin its tcr~ns,  but whicl~,  not  having been fol-eseen by its ; 

f~-a~ncl-s ,  docs not  1:111 nrithin its spirit ? i 

I n  c lea l i~~g \\.it11 t h e .  question of codification, as I 1 
have thus far clone upo11 grounds of principle, I have ! 
sol1gl1t to gi\-c: ein13hnsis to  thc distinction betureei~ I 

I -  ancl j r ivnte  1 a clistinctioi~ whic11 has not i 

i t c t o  so 1 -  as I a r e ,  been dwelt upon in the ! i -  . 

i disc~lssioi~s upon this subject;, and to sho\v that ~ v l ~ i l e  
st.atu tory To]-ms ar-e necessary to  the for~nei-, they are, I 

i 
i I a fe\v easil jv recognizccl escey tioils hc)-etoiol-e indi-  . ! 

catecl, \\lo]-se th:in out of place in relation to thc 1;ltter. i 
t 

Sy stci-ns of 111cl-i: :~dnli~l is t~-; i t io~~ ai-e 111echr~nislns crcntrci 

b f  z a 1 1 1 ~ 1 1  I ,  thcrefoi-e, prescribe for them any 
dcsiricl i~~c~clus of ac:tion ; but humall society is itself 3 -\:;ist 
;LI - I ( I  ~ I J .  11lccll;lnistn not  cl-catccl bj: lncn, 2nd 1 n o ~ i n g  

accol-cli~~g- to i ~ s  oi1.n inc:sorable la\\-s. I t  is t11e 11111l1blc ofice 
of iilirn i - c \ . c i - c ~ ~ t l ~ ~  to :iscel-tain tlicsc as f r o u ~  ii~rlc to tilnc 

i.11c:y rcvc::I tllc~l~sel\.cs. rLlic ~ ~ - C S ~ I I I I . ) ~ ~ O I I  of ~ I I J C ~ C I ~ ~ ~ I I ; ~ I ~ ~  

to  substitiite his own ivrctclled clcviccs in pI;lcc of t l~enl ,  
will cai-1-y wit11 it its sui-c P L I I ~ ~ s I ~ I ~ ~ c I ~ ~ .  Thc  o n l j ~  cffcct, of 

i t  \ \ r i l l  be to bl-i~ig about cliscol-cl :ind c o ~ i i ~ ~ s i o n ,  tllc cvils of 
~ r l l i c l ~  he alone will be co~nl)ellecl to bc:il-, Z I I I ~  t l ~ c  oi11y 
escal'c from nrllic11 \\.ill be founcl in a pcnitei~tial x-cturn to 

thc pat 11 n.hicl~ n : ~ t ~ ~ i . e  IICJ-sclf L:is pointed out. 

The thougllt last suggcstcd, that of t11c i~j$ossiiiili/y of 

the ultinrntc s~lcccss of any crfort t o  p e r n ~ a ~ ~ e o t l y  sul~crseclc 

the unwi-itten law b stntuto~-y enact~ncnts, should be 
further 111-cssed upon the attention. \Ire heal- {I-0111 thc ' 

partisans of codification m u c l ~  dci-isi\.e refcl-cnce to the un- 
written la\\., as " j?t(i'~?-n~nclc ln-it~," as I d~-a\vn from the 
" i~ilrcr c u ~ ~ s c i o ~ t s ~ r ~ ~ s s  of t l ~ c  judge ;" and this is often dccl:~red 
to  be o ~ l y  o t  e f -  the I ,  the 111-cji~clice 01- 

caprice of the juclgc. The  \\TI-itings of J el-tiny 13entham, 
the great  apostle of codificntion, teen1 \\-it11 this Tor111 of 
deti-action. All tliis is un~voi-ill)- thc name of ~ I - ~ I I I ~ C I I ~ .  

The only irnportal;t t l ~ i i ~ g  for society is t l in t  it slrould bc 
go\rcrnccl by the br.vt l a~v .  I i tllc juclgcs 1-t.al1j ass11111cc1 to 
71znfic the la\v, it \voulcl be no g~-ou~lcl  for objection, pi-o\-iclccl 

the la\v illlade by the111 nras tllc best \\~llicll socicty could 

obtain. If, in fact, they d o  innke better I upoil t l ~ c  
subjects with which ihcy deal than 1egisl;ltul-cs 01- c:odihci-s, 

their services should be I-etitinecl, ;111cl that of otllei-s dis- 

pensecl with. Ail unworthy judge m r ~ j ,  intlecd, act I r o i ~  

prejudice 01- ca131-ice, and as 110 111~11 are pel-fcct, 211 111: i j  lje to 

soiile estcnt under  the i n i l ~ i e ~ ~ c e  of s ~ ~ c l l  111ot i\-cs. 13~1 t \\.l~:it 
can bc inore u n j ~ ~ s t ,  untrue ai~cl u11~,11 ilosophicnl t l ~ a n  to 

coi~\rct-t tlie csception illto the I-ulc, and s t  a11 1:1\\. clc- 
clni-ccl by juclgcs to be I j u t  tllc ccincli~sions o I  ;11l)it1:1rj. \ \ . i l l  

or c;~lxicc,  because it ]nay, bj- s i l i t  bc so in s o ~ n c  
i n s t : ~ ~ ~ c c s ?  Those \\.lie 111aI<c ~ I I C X  1 ;111(1 l - c ~ l i l ( ~ ~ s  
asscl-tiuns usu;llly co~ltraclicl tlic111 b t i  I-  I concl~~c-t. 



1 -  l'icltl, fol- i~ist:~ncc, aftcl- libel-:illy i~ldulgrng i n  this - I 
form of dct I-action a p i n s t  un\v~-ittcn 1: 
crcdit l ~ i s  asscl-tio11s 1)): p~-olx)si11g n Co 
dl-ctlll~s of \~- l l ic l~  co~lsist of ;ittc:~nl)ts, 
ccssfl~l ,  to c1ccla1-c n~icl adopt thc V C I - ~  

to enact :inj7 In\v, he noilld ansirel-, to sccul-c jtlsticc 01- 

utility, 01- csljcdieucy, or  to co~rfo~-m to his scnsc of right ; 
and if tlre jutlg-c, \\.hen dcc l : t~ - i~~g  tire l : i \ r r  in a no\.cl instance, 
were nsl~cd the col-~-esl)on(lirlg cjucst ion, llis ansnrci- \voold 
bc to the salne effect. rlutl so, also, \\;it11 the codifiel-, wtlen 
autl~ot-izecl, likc RIl-. l;icl(l, to fol-111 i11:~tc itnpr-ove~nerl ts of 
the law. 171-orn \\r11at soul-cc does MI-. Ficlcl cl~-:tw the nulncr- 

ous I-ulcs cont:iincd in llis Civil Cod' \\lllicll he proposcs 
as amcnd~nents 01- i / ~ ~ ~ ) ~ o r i n i r c / r / r  of t i ~ c  existing l:iw, but 
tha t  " innel- conscio~~sness" n-lriclr he aficcts to dei i c b  ? H e  

suggests tlicsc rulcs bec:i~~sc thcj- accol-d with Iris con- 
ceptions of justice at~cl czpcdicncg, anti tllcsc :LI-C shnpcd 
and mo~ildccl by ihc inililcnccs u,hiclr Ir:i\rc sul-~-o~il~(lccl and 
still sul-I-ouncl him, ancl tllel-efol-c: accol-d, or- sliould accor-d, 

if hc be a co~npetent  legislntol-, nrith thc g-cncl-a1 st:uldal-tl of 
the intelligent part  of tbc society in \vRich 1rc li\-es. 11'1r0 

does not lcnc)\v tlrnt the 11ltim:tte sr~ppcii-t tiyon i \~ l l ic l~  all 
lairs nl~rst  I-cst is plrblic oj1'1~2'071 ? 1111~1 \vl~;lt is this but 

saying that Iniv, in 01-tlei- to  bc oheyctl :111d ci~forcerl, inust 
accord \ ~ i t h  tlic pl~blic sta~rd:ii-d 01- concc11tioii of j uslice ? 

A11 well conccii7ecl cffoi ts to ~nalcc, 01- to clcclal-e, law, are ,  - 

thercforc, cffol-LS to nl)ply t l~ i s  l)l~Llic, or, :is \vc irn\~c st)-lcd - - 
it, t i o  s t a ~ ~ t l a i  cl of justice to I ~ L I I ~ ~ ; I I ~  COI I ( I I IC~ .  This  
national s ta~ld:~l-d,  Inore pal-tic~~lal-ly statccl, is the final i-e- 
sult of l11c ~llol-a1 and intcllcct~~:il life and cultul-c of :L 

n n t i ~ n ,  1 hc 121-ocliict of all tllc infli~cnccs, p ~ ~ b l i x i n d  111-i\-ate, 

wliich tc~rd to cultiirate and devclop mcn's coirccl)tio~ls of 
w l ~ a t  is just, crl3cilicnt ;111cl ~iscful,  aild \ \ r l l j c I r  is 1l11con- 
sciously pcrcci\-cd ancl felt by c \ . c~ - j  i i~~livi t l~~:l l  1nc11-ibi.1 of 
society by ~-cnsoll of lhc. fact tllat Iiv is sl1c-11 :t I ~ I c ~ I ) ~ ~ - K ~ I - ,  niltl 
e s p o s ~ d  to l i l i ~ :  i~rl l~lc~lccs nritli llis fello\\rs. ' 
-- - - - - -- -- - - - - 

1 l'lie Y O L , ~ ~ I O I ~  of 0111 Age f o ~  T,cgisl ltloll 1;). h , ~ i  igt~, , I S1.t ' I ' I , L I ~ > ~ ~ ~ L C ~ ~  by 

1 I<ly\vou,l. 

'+ -. C O I - I ( ~ C : I I I ~ I S .  1 s  i t  o r  I I j i i l s ,  it is :~r-l)iti-al.y 
a n d  c : ~ ~ ) ~ - i c i o ~ l s  ; as dccl;lrcd a n d  snnctionccl b ~ -  tllc codifier, 

it is scicntihc, t.1-lrc and  I V O I - ~ I I ) ,  the accept:incc of a State ! 
\Vll:tt ci\ialit)- is i t  \vhiclr this " 1:iw " Ins gaincd i n  i t s  ]:Inssage 
1111-oug-11 his i r~ te l l~c tua l  c l -~~cible  ? 

I t  is inlpo~-t.a~lt to  fil-mly g r a s ~  tlrc tl-ilth tllnt the \\rol-l; of I 

dcclal-ing 01- 1llalii11g law,  whetllcr committecl to the hnilcls 
of a judgc,  n 1cgislntu1-c 01- n coclificr, is suhstnnti:illj the 
same. 1t is thc task of applyi~rg tlie nation:l! st:inda~-d 01- 

, . 
:itlcal of justice to Ilul~lan ;iffi~irs. This mag  be thouglrt to 
bc obscui-c yl11-ase; but there is no obscul-ity about it  . . 1 ' 
~vllicll is 110t Tol~nd in all lairgttagc tirat deals with filnda- I 
nlenl:;ll itlcns. In  pusl-lirlg our inq11i1-ies bacli to the 

o i i  clen~cirts of :1nj7 moral sciencc, we fi1rn11~7 reach * / 
t a point a t  ivh ich  our coi~ceptions become so cliill aircl 

sl~aclo\vy tll:~t it is not ensj- to represent them to others, 
I 
i 
i or  cvcli t o  o u r s c l ~ e s ; ~  in clcnr nllcl intelligible forir~s of i ,  

spcccl~.  13 L I ~  i n  c n i p l o ~ ~ i ~ ~ g  t l ~ c  a1)ovc 11111-nsc, \lrc 1;ecp a 
safe dist.:~~lLc \vithii~ tlre bouncl;~~-j~ of  intcllig-ible thought. l/ i rJ.Tllnt tilcl-e is 21 ~ i ~ ~ i t ~ l l l r ~ ~ 2 r  11)' i1-lric11 the cscc.llcnce ol la\i~s 

m a )  bc testcd is ~ i . o \ ~ c d  by t1.1~ simple fact that judgcs I 
and lcqislntors intclligent1~- discuss tlle q ~ ~ c s t i o n  \rlint tlle * 

I:I\V c )~~gI l t  to be, and arc able to c o ~ l \ r i ~ ~ c e  e;lch otIrcl-. 
r .  

. 
I I - IC \\roi-li of t . 1 1 ~  1c:g-isl:~tol-, like tllnt r ) f  thc judge, is criti- 

I 1) )  1 :  I c i c I .  l ' ] l i s  

ci)111rl 11ot l)c, 111i1c:ss tl~ci-c \ Y V I - C  SOJIIC g c ~ ~ c r : i I l ~ :  ~-ccogl~izc(l 

si~11i(I:i1~1 \ \ . i  111 \\rllic11 ~ 1 1 ~ 1 1  \\.(.)1-1; co~1lc1 I)(: ~ o ~ I I ~ ) : ~ I - c ( I .  \TTc1-c 
t 1 ) ~ ;  Icgisl:ito~- :isI;cd 11-11;it 11is ~11ti1n:~tc ol~jcct  i\,:is i l r  ~ ~ o t i l ~ ~  

\ 

. 

. , 



N u n ,  i~l:ls~ir\~clr ; I  tllc cssc11ti;il function ol t~l:ikiilg- 01- de- 1 
I 

- I  t i  I f o ~ b  ilciv c;lscs is tllc s:llnc, 1s-lictlrci- the i 
i 

~ V O I - k  bc C I O I I C ~  l)j- t I I C  J2c~isl :~i i l~-c,  <)I- t lie j i~(lgcs, co~isistii~g, 

i l l  c.;icl~ inst;~licc, i ~ r  n j , l ) l ~ - i n g  t l ~ c  il:itioi~:iI S ~ : L I I I ~ ~ I - L ~  of jus- I 

ticc, tlic (l~ic-htio~l, \ \ * l~c t l~c r  i t  slroultl bc clolrc b). the Lcgis- 

lntui c, 01- b)- I llc COLII-1s) I ~ L I S ~  be ( l c t c l - ~ ~ ~ i ~ ~ ~ d  1)). tllc allsiver 

to  thc qucs t iu~~ ,  \\lllicl~ ~vil l  do  it bcst, ant1 this has all-cady ! 
been illdicntctl. \\'hcl-c it is of pl-i~ilc i~nl)o~-t;tncc and 

4 

j 
~x-ac t  ic:~ble, that it slloulti be done dcfol-rhnnd, the Lcgisla- I 

i 
~ L I I - c  is t l ~ c  pl-olrei- body, i n  othel- cases, the coui-ts ; that is 
to saj-, all ~nnttcl-s of ciiril ; id  ministration, and q~lcstiolls of 
mcl-c politics, in otllci- \vol-cls, plthfic /nw, should be dealt 
t i  bj- thc 1,egisl;ttul-c, and all ~uat ters  relating to  tlre or- 

 dill:^^ J c o ~ l d i ~ c t  of L ~ ~ C I I  in tllcil- PCISOII :~~ and bl~siness rela- i 

tioils ~ i . i t l l  ciicir otl~cl-, i l l  o t l ~ e r  woi-ds,p?-iv[rtr h i d ,  slloultl be L/ I 
left to 1)c tlcnlt \\-it11 bx thc coul-ts. 

l'hesc :ii-c I llc dictates of science. 'I'llis is the n~itul-a1 
01-clcl- ; alltl ; i l l  attelilpts to contravene it, \i-hile ccl-t;lin 1 o be 

f~-~l i t fuI  ill iniscl~ici, \rill :is cei-tainly fail of succ:ess. If the 

I *  I 
I 

I,cgisl:ltl~~-e u~lclcl take to makc I-ulcs hrfoi,r,/ii7icd for the I 

0t.1-ICI-, its \\ro~-li \ \ - i l l  not stand \vhene\lei. it is found 110t to  
aocui-tl \\.it11 the clclnn~~d of justice. 'l'hat voice cannot be 
silc~.iced, t~nlcss i t  is sntisfiecl. I t  spca1;s \vitli :dl the niiglrt 
of public opinion. I t  urges its dem;~ncls i n  all places in and 
out (.if cow-ts, :i~ld sublllissioll to  it is incvit;~ble. I t  rimy 

/' 

c o ~ n l ~ e l  a11 intci-pi-ct:ltion of tlle stiltute in accol-~1:incc lvith 
its clci~i:i~~ds, c\reli ag;iinst the ivrittcn lctlci- oi the eli:lct- 

1-iic~rt. 13)- succcshi \-c jt~dicial decisions. 11a1-nlo11y n1;iy be 
c~~fui~ccci  i)et\\-celi tllc \\,-rittcn 1:iw and tllc standal-0 of j11s- 
t icc;  : i ~ l t l  i n  this \\.:iy the u ~ ~ \ ~ ~ - i t t c n  1 ; ~ \ \ .  I-e;lsse~-t ils nntui-a1 

aiid c ~ c : l ~ ~ s i \ . ( :  so\.crcig~~I.j: ()\-el- ( . i i :~ t .  l)]-(.)vi~~(:e of jl~l-ispi-t~- 

d c ~ ~ c c :  \\~Iiicl~ erl~l~~-:ici:s tlic I-ights ;ind (lutics of I ~ I C I I  in tlrcil- 

ordi~l;ll-y I-clations ivitll each othcl-. 13ut tlris violent process 
ncccssni-ilp carrics nritii it a grave rniscl~icl. I t  cannot be 

accoml~lisllcd \vitl~out overriding, in solne tnen.s~r~-c, t!lose 
settlccl I-i~les of intcl-p1-etatio11 \vhicl? arc thc chicf mcal-ts of 
seciil-ing stability i n  the : \ d ~ i ~ i ~ l i s t r a t i o  of justicc. 

~Vl~oevc l -  follows with attention the line of reasoning 1 
have thus far pursued, \vill, a t  some point) ask how it hap- 

pens, if  all a t t e~np t s  to  subjcct the p~.incipnl clepni-tweiit. of 
jurispl-uclcncc to tllc oper;ition of ivrittcn lai\r be, as I Irave 

cndeavot-ed to sllow, unscientific, inesl)ctlicnt, and, inclecd, 
in a CCJ-lain sr:nse wholly iml~racticable, that s o ~ n c  of tile 
most cultivatecl nations of ancient and nlodol-n tiines I~:t\~e 
pel-sistently acted upon a contl-nry policy, and rnntlc gcilci-a1 
Codes co\rcl-ing cvcry pi-ovince of tllc l:i\i. tllc basis of their 
jul-islx-ildc~lce. This inquiry is indeed inost i~c r t i l~cn t  ; fo r  

if it  be tl-uc that sucll nations have snbjectcd tlic n-hole 

mattcr of private la\\. to  \vi-itten cnactnrent and still 
maint;ii~lcd a judicial ad~ninistl-ntion ~ ~ h i c l l  will stand ivith- 

out clisndvantage in compnrison nri th our o\i711, thc loreg-0- 

ing rcaso~r i l l~s  slrould ~-ccei\.e fui-t her I - t i  0 -  at all 

events, cil-c11 rnst:inccs sho~ild be pointed out n-liich wig-ht 

explain this appni-ent incolrgi-uity bct~vcco tllc tcacliil~gs of 
theor-y and expel-ience. 

T h c  first obscl-\ratio11 to bc made upon this 1)ossible oljjcc- 
tion is, that it assu~rlcs what is not ti-tie. I t  is not 11-t~e 

that any nation, aucic~it  or mocleril, 113s succcsslully CIC 

utldei-talcen to s~lbjcc_l thc \\.hole bocly of private la\\. to statu- - 
tory foi-~1s ; and it is true that, so f:ir as any  sucli 31 te~illlt 

hzrs been made, it has, ill ilist:i~~c:c, been att  c.i~tlcil by 
tile collfusioll a ~ ~ d  illiscl~icf \\,llich IG,\ b c c ~  poi~ltccl otil :is 

tllc illc\-itable conscqrlcnccs of such ;i i j ~ l i c ) ~ .  tllcl-cfol-c 

gladly ~vclcc)lnc this o p l ) c ~  turlity to fol-lil) tlic vie\\-s 1 l i ~ ~ c  



cnd~ ; i \~o~-c t l  to c s t n l , l i s l i ,  b). n l-cic:rc~lcc to tIic actual crpcri- 1 law] 6 r  \vas fully l,~-o\:cn by iirhnt hncl been cloi~c in 1-cspect 

c r~ce  of otllcl- 11;1tio11s. 1 " to tlie la\v of other couiltl-ic-s. 'l'he  la\^^ ol  I<o~nc  in the 

Attctltic)~i s l lo~~lt l  I,c cnllc.J, a1 tlkc o ~ t s c t ,  to the escced- 
! 

" tirile ol Justii1i:~n \o;is, to s . 1 ~  tlic lc;tst, as tliflicult of I-cduc. 
1 

inglj- I (  ): )sc  o i  I 1 1  III;LI-1;s ]nost of the coin tnon I '  
; L I - ~ - U I I W I ~ ~ ~  I)). \\-liicl~ f llr: cx;lcclicnc)r of coc1ific;ltion is so i~ght  

to bc su1)l)ol-tcd 1)). tlic le:~cl~ill:;?; of :rctt~nl cspc -. I 
es:l~l~l)lcs of i<omc, of ~:l-;li~cc, 01 I ~ I - I I S S ~ ~ ,  61- a I L o u i ~ i n n ~ ,  LA+ --I 
31-e f~-ctltici~tlj, citcd ;IS ~ ) ~ - o o f s  tllnt Cotles of p -' r *  

slloul(l e\~cl-y~vhcl-c bc ;tdo])tctl. Such :\I-guments c a n  have 
no foi-cc ulllcss cooplctl u*i t l r  pl-oof of t\vo things ; @st,. 
th:~t t l ~ c  jut1ici:il ;id~ninistl-atiotl o f  priv:ttc l ; ~ n ~  in the cotin- 

tries I-efcr-I-cd to h:~s actl~ally been under t h e  control of 
\v-1-ittcn Cotlcs ; and scruuii, that such judicial nc1minist1-ation 

is supc~-iol- to  oul- onyin. 13ut such proof is not evell at- 
t e ~ i ~ p t c d .  I t  \rol~ltl  be irn1)ossible to  innkc it  ; the ai-gument, 
Iron-e\rc~-, tacitl~g nlrd f:~lscly :issun~cs tlic fact. 

r .  

1 hc esalnplc first to I)c coilsidel-eci is that of Rome. 'I'llis 
is tllc onc inost ~ ~ - c ( ~ L I c I I ~ I ~ -  LII-g-cd, \ re  ill not say b)r tllc few 

I 
; j 

Ic~I-nc:(l,  I.c~npei-:~tc :I~-I  cl 111-utlent nd \,ocntcs of codihc:~ tion, for 
/ ! 

i thci-c :11-c s ~ ~ c h ,  bill b ) ~  tlre nois); clog-mnl~sts, u-ho en-iploy 

clanlol- i n  thc plncc of I-easoil. Tiicy,sccm to linvc ;I r ~ o t i ~ n  
t h i ~ t  tlie j i~~~is~) i - i~c lence  of l<o111c, until the titile of Jiistilii;tll, 
w i t s  ill ;I st:ite of utter conft~sion nncl unccl-taillty, ;i~ld. that 

by tllc con11)osition of n Cotle embracing all depnl-tmeiits of 

thc  la\<?, that IZrnpei-or sncceedcd in bringing 01-ilcr out of ?\, 

chaos, a n d  cstittrlishcd ;I s ~ ~ s t e i n  \vllicli, in its :1ctu:11 opel-+ 

tioi-1, sccul-cd to tirc pcoplo o ~ ~ c r  \\~hich it Jvns cxte~~clccl the ,, 
blcssiiigs, liot thcl-ctoiol-c e~~joj-ecl ,  of n scientific, c c ~ - t : l i ~ ~  and ' 
I I : I ~ - I J ~ ~ I I ~ O I . ~ S  :i.(li~li~rist~-:itir:,~l of - j~~s t icc .  &I]-. Fielil, l-~iiiis,clf, 

4 
i l l  his tlc:fei~sc of t l ~ c  1)olic)- ol cutlifiu:~tiol~ cc~~lt:~i~lccl i n  1 . 1 1 ~  

l ~ ~ ~ . i - o ( l ~ ~ c ~ ~ i o ~ i  to liis ~ ) 1 ~ 0 1 ~ ~ ~ 3 c c l  Cici/ Co[!c, III:II<CS, as  l ~ i : ;  I-II-:,~ 

~~l~g-~l l l lc~l l l ,  a11 : \ ] ) ] , c Y l l  to t11e c ~ ~ l l l i l ~ l c  of l.<0lllC. 1.1.~ SCt).S (11. 
XI,.) : ( (  1 t " \.t11c fc:\sil)ilitj- of :i c:o~r~pl~tc: ct.)(lific:r! tioil < ) l  tllc 

" ti011 into a Code ;IS is our o\irn 1nnr at thc prcscnt dxy. Yet  

" it  was tlirls I-cdi~cecl, tllougl~, no doubt. to the disgust a1lc1 
" dis~uny of many a Inwycr of that pcriod. Tlrc conctil-t-inc~- b 
" judgmeo t of thil-tecn cen tui-ics sincc lias, l ro~ve \~e~- ,  pro- 
" I-1out.tcec1 tlic Coclc of Jltsti~iian one of the nol~lcst I~c~~cf; ic-  
" tions to tllc 1n~lmii1 ]-:KC, as it was oile of tllc greatest 

" aclnieve~nc.nts ol  11~1rnan genitrs." Thcse so ing pllrases 
must excite t h e  snnile of the ci\rili;tns. T h  Cocl of Justinian 

is but a ~rr l i s io l~  ancl c~nsolidat ion of the  0 '111 - ,I-ia1 constitu 
tions, nllliclr cosl-espond wit11 O L I ~  s/ntz~tes, and wlric'h, talicn 
togclher, consti tilted \\711at lnay bc called the stntztto?y / r z w  

of the lZ~r~pi~-e,  and \\rllicl~, fol- tlie most part,  I-elated to the 

organism of the State, tlie forms of its institutions, its oficet-s 

and their duties, in otlnei- ivol-cls, covering the salnc: nlattel- 

which our s1ntut.e la\v COI~CI-S, ;LIICI IvhicIl, as \ve 11ave i-cpeat- 
edly said, is tlie al)prop~-iatc province of 1171-ittcn 11.1- 
.A 

stead of being one of the " highest achie\rcmcnls of liuin;rr~ 

genius," i t  is a. WOI-li CC~-ta i~l ly  not S L I ~ C ~ - i o i -  to : ~ n y  01-IC 01 a 

hui~clr-cd sirililal- ones \\lhich lia\rc been esccutcd from tirile 

t o  time in  otller nr~tions, 0111- o \vn  Statc incl~lclecl, ancl illstcad 

of being p~-i)l>e~-ly dcscribetl :is " one of the noblest: bcne- 
factioils ti) t i ~ c  1 l i1n i :~n  race," it  is something mhicll \.el-y fe.w 

indivicli~als of tlle lli~llia~i I-acc kno\v 01- care, 01- ~icccl t o  

know or  CAI-e, anyttning about.' 
-... - .-- .-. . .... . - - . .. . 

1 ' &  'Thc C t ~ d e  colitnir~s tlie c1ccrci.s oI llle ISrnperors, f rom Cc~ns :nn t i~~e  to Justillinn, 

a I s  I i t  r i i ~  t i ~ i  r l i s  111 ~ . c < p ~ t  of I,ntil~i[y, it is inferior 

to t l ~ c  1) igcs~ n!1~1 I ~ ! s i i ~ ~ ~ r c s  ; a; regnrrli slylc, i t  is l>i31nlct4ic n11<i i11l7aiL~~l. Its a s -  

r a ~ i ~ ~ : r ~ l ~ ~ ~ t  i ;  11:)~ s~~i>;,.i.)t- tu  lilt or  tlic ~ ' . I I I ~ ~ c c I ~ ,  \vl~ild ill reipcct uf c.=,jtcric 111crit i t  

is c o ~ ~ t r ~ d i L ~ t ~ ~ r j :  ; L I I I ~  s~ .ne t i 111  :, C V C I I  t ~ ~ i i ~ ~ ~ ~ : l l i ~ i l ~ l c .  l'roi~:;-o~,s f c . ~ r  10 :iL[e~npL iLs 

exl>lnll.~tiu~i ; si11,1~~1iti  s i~ r t t~ l i  11.0111 ii, \vl~ilc co~nnicl>ti~!or.s only us.: i t  lo e>.l)lain 1).1:,- 

sages in 111~ r)iilc;t." (Jul-idicnl Society l'ni)i.rs, vol. I . ,  17. .is?, 1);. l':-tt~-icl; i\i;?c- 

C h o n ~ l ~ n i c l ~  ( C o l q u h t , ~ ~ ~ . )  



T h c  ctllog-y often cspended up011 tllc i:onl:ii~ lnii. by 
its ad~llil-c~-s, :lilt1 \ v l~ ic l~  AII-. Ficld has horl-oivcd and :tp- 
plictl \rith so~nci i~ l~: t l  1udic1-ous effccl to tllc 
to  a~lotllcl 11.11-t of tllc I\-01-1; of Justini:111, 

i 
1 '  
I 

l ' .~~ui :c  l,s, wllich co~lsistccl of  a digest i 
of t hc niobt i l l  ustl-ioo.; WI-1tc1-s, sclectcd fl-otn n precccl- ! 

ing :~nd 1)~ll-cl- ngc: of 1:olnnn jurispl-odencc. T h ~ s  WOI-It I 
co\rc~-~cl  tlic cloln,~ii~ of fi.i;vr/e law, that whicli I-elates to  
Lhi: rights nntl oblig.ltion; o l  men in their 01-clinal-y denli~lgs 
witlr cnch otlier-, and nrlrich we have so often insisted upon 

as being tile al)y~-opl-inte and peculiar province of zliriuritte?a I 
la\o. I t  was a n  attenlpt to gnthel- together, teconsccrate, and 
by consrci-atitlg to p l - c s e ~ - ~ e  those priceless colrti-ibutiol~s to  i 1 '  

between tllc plcbcian ancl patrician clnsscs, turning upoil 
q ~ ~ e s t i o n s  co~iccrning tlleir 1-cspective I-iglrts. and tlic dis- 
pute was 1-csolvablc only by thc inc~l-poration info  wl-itti-~l 
statutes of thc opinions of tlrc victorious p ;~~- ty .  This was 

the history of thc origiir of the la\\. of the Twe1i.c Tables, 
wliich was i l ~ c  \i.orlc of ;I Coln~nission st).Icd t l ~ c  Dccemviri, 

created about tlie yc;l~- 450 I3. C. Of this la\rr, in its original 
form, fraglnents only I-cmain ; but it seclns pi-ob;~l>lc tlrat its 

framers extended t11eir worlc over a lrti-ger a1-en than the 
points i n  dispute, and attempted to 1-educe to  iirritten 

forlns the main  body of tlrc prc-existing law. T h e  Twelve 
Tables, tlrci-cforc, nTci-e i n  the 11ntui-e of a gellei-a1 Code, 

which attempted to PI-ovicle for futul-c cases. \TThat must 

jul-isprudcncc ivlriclr tlre blended thoilg-ht and expel-icnce- i happen in cverjr s u c h  case to the end of time, happened 

the LI nii11-i ttcu i n  w-.-of a tl~ousand gears had made, and wlriclr I here. I n  the practical ivorl; of administcri 11g justice, 01-, as 
' I $  

a declinillg ngc ivns no longer able to enlarge and ivas be- 
) I wc have before esp1-cssetl it, of applying thc national stand- 

ginning to  forget. The d e i g n  was noble, althoug-11 the cx- I 
ard of justice to  the ordinal-j~ 1)~lsiness and I-elations of inell, 

ecutidn ivns esccedingly imperfect ; but it  wot~ld  be the the Twelve Tablcs were found to  be an obstacle; I,he I-igid 

gi-ailcst. of el-I-ors to scize upon the glory ~i rh ic l~  beloilgs to 1 letter of tlle law \iTas constantly founcl not to be s~ii tcd to 

thc a u  thol-s of t l ~ i s  ;)-sti.in of 1;~w and transfer it to Ti-iboliinn 
: ~ n t l  his collc:l;.r~es it, 01- to tlicit- imperial 
i~l;lstcr, ii-110 r n ~ ~ d c  

In 61-der to of the lesson 1-aught 
by t l ~ c  histoi-jr of Ro1,1:1n ]:;\I- : ~ n d  the work of Justinian, nre 

tlre ncnr n11d L I ~ ~ O I - c s e c n  cnsci, arising in end lcs  s~icccssiori. 
Oilc of tivo things \\.:is t~ecess:~l-y ; citlrer 1Iiat tllc lcl tcr of 
the law should be dcp:i~-tccl from, o r  the 1-iglit adulinistl-a- 

tion of justice be sacl-ihccd. In such a corltcst tllcl-e c:lll be 
but  one result. I t  is the letter of the lniv n.11icli in~ls t  jiclcl ; 

must consitlr.1- \\.it11 syme 111-ecisio~i irhat the sources of that i aild this ivas acco~n~,lishecl i n  Rome, as in likc cases it  I ~ a s  

Iniv nrcre, its conditiolr ~ r l l c u  i t  eogagecl the attention of 1 been accoiaplisiiccl evcry whci-c clsc, by tlre arts ol suhtlc 
. 

I I - 1 ,  1 1 i I S  i t  I it. A r e r j  hasty sket.clr 

is all our litnits l)cl.~l~it.  

. 

t e.~po~ii!ioii, ;l1lc1 tlr e i~lvcil ti011 :ind e~ilploy IIICII t of$~/ib/(~,  n~ id  

other devices by ~vllich tllc 12 iv is appal-en tly obcyc:tl, bt.it 

1'olitic;ll motives let1 19 tllc adoptloll i ~ r  Rome, a t  a very really cl-adccl. 

early pc:riotl, of n s~~stc~- l - l  of ii-1-ittclr I:I\v, covel - i~~g,  it s ec~~- l s  
1 1 1 1  t o  1 g~.c:ilc.r o r  less dcgl-cc, tlrnt domain of juris- 
pi-110e11ce iillic11 \YC l~;t\-e insist.cd upoil :is being the pccu- 
1 I :  o I I .  12 ficl-ce tlisl:)ute had arisen 

0 1 1 e  agcnc). 1)). iirlricli tliis I-csult \v:~s acco~~lj~lislicil  c;tlnc 

ac t io~l  of thc j\idici:11 t.1-ibu~lals. Tlie 12onlnn 
ofice most ncnl-ly i-csclnblctl th:lt of ~ L I I -  

occasion to supp lcn~c~ l t  01- ev:ttlc tlie 



i rigicl i~lld i l l - n ~ l : ~ l ~ t ~ ~ c l  l:ln;i~:~gc of rhc Tnblcs ; nncl i n  order 

tliat tljc p~~blic:  ~j~isllt I < I I ( ) \ V  b(:fo~-~ll:i~icl tlle extc~i t  to \vliich 

this ( l isc~-ct io~~:i~-)-  I ) O K L * I -  i l l ( -  1'1-;cto~- 11-oulcl bc cai-I-ictl, it 
Lccar~~c tllc c i i s t o ~ ~ ~  for cac:ll of tlicsc ~nngistl-atcs before 

i 
1 

cntcl-ins L I ~ X H ~  llis jutlici:~l f u l l r t i o ~ ~ s  t o  d~*;i\\r u p  and pro- 
! rnulgntc i\.li:~t \\-as st )-lctl all i-{?i(-'i, in \vhicll the 1-i~lcs were I 

laid do\\.li by u-liicl~ hc a\-u\rcd tl1;1t hc ~ruulcl bc gi~iclcd in 1 
his official nct:ion, l ' l~ is  cclict, ho\vcirci-, not being stl-ict.ly I 
law, \vas itself ii1te1-pi-c.tetl 3 1 1 ~ 1  ;~pl>liecl \vith 3s rn~lch lati- 
tude as it erl~ibitccl to~\-al.ils t-lle 1-igic1 Code it  was dcsigncd 
to  supplcmcnt ; and as tlic Pr-xtoi-'s tel-11) of office elnbi-aced I ,  
a yens only, the succcssi\-e prxtol-inn edicts effectccl those 
gl-nclunl ant1 al~llost insensible cllangcs i n  the adlninist:- t' 
of privnt:e law \\-1iic11 constitute \\r\~at is vel-ji propel-ly I tcroled its t l cvc lo l~me~~  t 01- z-~-o:ot/r. Each 1"rittol- took the 
edict. of his 111-~(lcccssoi- :~nc l  ncloptecl it so far  as i t  liad stood 7 '  
the test. ol ;~ctu;ll czpci-icncc, s u p l ) l e ~ t i i  aild amencling ' 

it. in tllosc p:~~-t.ict~l:~l-s \\-llere it had pi-o\yctl dcfectivc. The 
I 

l<om;tn 1'1-rutor, 110 \\-e \-el-, \\-;IS not a 1n;tstcl- of the scieiice 
\\rl~ich he  ailectctl to cspouircl. I-Ie \ \ r ~ ~ s  not, as \vitli us, 

i 
I 

sclcctcd {I-om the cl;tss&espel-ts i l l  the law, by I-cnson of I 

his sul)l)oxd y ~ - o n l i ~ ~ e ~ ~ c e  ;1111oirg his lello\vs, ;lnd called ~ ~ p o o  I 
t 

t o  devote Iri~nself fi.11- s~rccessi\-i: ycal-s to  judici;ll duties. 
. . 

I-Ie l vns  ail ~ - ~ ~ ~ r ) - j u l i t i c i : t l ~ ,  p:issing through the various / 

g-l-:~dcs of official t l igni t j -  on his \Ira)' t o  the co~~sulship,  and 
disc11:~rging 101- it single )-c;lr tlic duties of jutlicinl oflice. j . 

! 
It was in~possiblc t l lnt  tllc g1-c:it fi~ilctiol-1 of adurii~istcl-ing 

justicc in n civilizc(l .;t:itc coiilil bc pel-101-~ncd 13). tllc i~n - .  

I f i t .  ~ 1 s  i ~ ;  all otl;cr scicnccs 01- 211-is, sot:icty 

~ C I - I ~ ; ~ E X T L C  gc~li\ih :i11:1 :;liill 01 cxpc~.(s ; :t~lcl ill SOI I IC  ior~i l )  

clii-eci 01- iirdircct, ~1 ,is dciu:~nd n~ i~s t ,  bc supl)liccl ; iind this 

introduces nre to tlrc sccoiid arlcl principal agency L i j r  ~vhich  
the natioil:~l stnnclard of justicc in  the l'\oman St:~te was a t  

the same tiinc cilltivntcd, clc~~clopecl, and applied to the 

actual busincss of life. 
This  \ITas t l ~ c  class of  jrtrisco,r.ch--privatc citizens, urhose 

highest ambition was sc c fie w' the e~np lo j~mcn t  of study- 
i ng  the scic~rce of jurispl-udence and bestowing the bcnefit 
of their 1;lbol-s upon the public or their clients. T o  them 

the Pr;ctor I-csol-tcd for  aid in tllc,composition of his annual 
,t oficel-s edict, the psirate citizen for advice, and the pi-ilicip- I 

of State, and tlre Emperors thernseli7es, Tor guidance in the 
d i ~ c h a l - ~ e  of 1cgisl;itivc al,tl escct~tive duties. Never in any 

society, ancient or modern, was the office of the jul-ist more 
respectable, 01- more glorio~isly filled. The  classic age of 

the jurisprode~rcc of Rome, coinciding with the period of 
her i-cuonrn in arts and ai- IS, and cxiclidil~g f r o ~ n  tXlc birth 

of -0 to  the reign of iilesancler Se\~ei-us, is fill1 of 
illustriolls Irnnles, whose lives wcre devoted to tlre task 

of developing- the scicncc of jiirisprudcnce and ~ d ~ l ) l i l l g  i t  
to the evci--shifting pllascs oI hullran affairs. T h c  pl-;ctorian 

edicts ~\~cl-c,  :is we have Tecil, largely tllcil- o\irli ivorl;, ;~ncl 

even thosc, after the ann~ial  revisions and con-ections of six 

centuries had bl-ouglh: them to tlic higliest attainable ycr-  

fection as practical sj7stcms ol law, were suhjectetl to tile 
auttlol-jinti ve cl.iticis111 and C O I ~ I I I I ~ ~ ~ ~  of these confessed 
mastel-s of i,he ;LI-t of applying the stalrdaril of justicc to tile 
ordinnry I-elations :lnd business of 111en.l I 

___I___-II____ ___ _.. _ _ _  _, __ . 

1 Gil)L:~.t hns slietclictl in a few mn%;tcr strokes this pectllinr fezturc of Rolnnn 

policy by wl~ ich  tl~c-:o~:u).i!/~-~z ZIZTCI Ixcnme snprgnle iu the nt1rniiiistrnti;)n of private 

justice. 'Tllc shining pnrnclos \vhich closes tllc citation, couil)~~.;ses i i ~ t u  a line 

what niigl~t 1,: cspn~u lcd  illto 1)nSc.s : 11 more lilxral P-rt W:LS caltivatccl, lio\vi:vcr, 

' I  by the sngcs of I<o:nc, \rrlro, in a stricter scllir:, mny 1)c cn~lsitlcrcd ns the n~~tl lnrs  of 

'' tlie civil law. ?'lie alteralion of tllz itliom :>ncl Ilhnnllcrs of the 12om:~ns rcntlcred 

" the style of tlic l'\:.clvc Tables less farnilinr to each rising gcnei-:~!ioli, 2nd the 



Thc: 1~1l)l ic  op i~ l io~ l  of 1io1i1c clcmal~dccl that the judges 
shoi~ld ol)cy tlrc c o ~ l c u i - ~ - i ~ ~ g  voiccs ol i l~esc oracles of juris- 

pru(lc~lue, a ~ ~ i l  tllci I- ~ - c , - ~ o ~ ~ s r s  ti-) rjr~cstions subn~i  t tccl to  
tlleil- clctct-llli~r:~lio~l tl111s si lcntl~? acquil-ell thc lo]-cc of laiv. 
Aug-ust ( I S  g:t\-c t o  this cstnblislle~l US:ISC thc 11111 sn~iction 

' of ;in ilnl)c~-ial cc,min;i~~cl ; but he at tcmptcd to control it in 
the intcl-cst of t l ~ c  so\-cl-cigli by I-cstl-ictilrg this yl-ivilege of 
pri\ratc citizens to tlccl:~i-e thc I;.w, to such as tllc impel-ial 
favoi- s l ~ o ~ ~ l d  selcxt. Ad]-inn repealed this rest]-iction, but 
the incvitablc discol-clnncy of opi [lion, n-hcl-e the counsellors 
n7el-e nunlei-ous, co~npcllccl its 1-estorntion. "The  conscience 

" of thc ji~clgc \vas pel-plcsed by the aumbei- ancl \\-eight of 
" discol-dnnt tcstinlonics, and c\?e1-y scntence tlriit his 1)nssio11 

" or  intei-cst might 111-onou11ce \trrts j~rstific:d by the sanction 
"of s o ~ n c  A-cnel-nblc: 1rfime. An indulgent edict of the 
" younger pl'l~coclosius ercused him fl-0111 tlie labor  of com- 

lAx.qi~lg- a1ld \vcig-lli~lg these al-gu ments. cii7ilians- . 
,- 

J @s, 13:ipinialr, l k l )  U l w ~ ,  nod Zlodesti~lus-wei-e - 
" cstnl~listlctl as t l ~ c  01-rtclcs of jul-ispi-lldcnce; bl.lt i f  thcir,  

" o1)iilious ivcl-c cclunll). di\~iclccl, a casting 1-otc 11-a~ asci-ibcrl 

'' lo  the sul)ci-iul- \\-iscIc1111 of'l'apiilian.1 " -----. 
Thc d e v e l o p n ~ e ~ ~  t ancl g1-0\vt11 of J-?.o1n:i11 jul-ispi-i~dencc, as 

thus slrctcl~cd, conti~lued i~nti l  t11e reign of the EI~PCI-OT 

" doul ) t f~~ l  pnss:lges \\-ere imperfectly cxl-~lainetl by the stildy of legal n11tiqunri:lns. 

" To define tho nml~iguitics, t )  circurnscl.il)c the Iatituclc, to apply the prj~~ciples, to 

" extend the conl;eclacnccs, to reconcile the real or a1)parent conl~atlictions, was a 

" much nohlcr and marc i111portallt tal;,  and tlli' ~ I - O V ~ I I C C  of Iegislariu~~ was siletitly 

' I  irlvadeil 1))' t11e cxpou~~(lci.s of n~icient statutes. Their sul~tlc iiitcr.prttntions con- 

" curred ~rpith thc c-quit). of t l ~ c  1'r;r:tor to refor111 tlic t>.rann). of tlie cla~ksr ages. 

" IIoi$'c\-c~. stlnngc: (JK i ~ l t ~ . i c ~ t c  the means, i t  was thc aiin of al-tilic2.1 jul-isj>~.i~tlc~rcc to 

" restr~rc tllc silnplc dictates or nattirr and rcasun, and the slzill of l~rivntc citizens 

" \V:LS uscfully cl~>l~l~,;.crl to tr~~tlcrlninc tllc p~il.,lic inltitutiur~s uf tllcir cou11tl.y." 

((;il)l)~il's l)cclinc nrltl I:nll, 3lilmnn's Utl., vol. iv., 1,. 319.) 

Alil~n;~n's Gil,l,on, \.ol. I \ ' . ,  1). 327.  

I Adrian ; ancl t1~11-ing this long pel-iocl t11c just bol~nclai-y 
bct\\rccn thc l>~-ovi~lces of \\TI-ittcn arlcl u~l\ \~i- i t tcn I:l\v \\-as 
presel-vecl. Thc public nd~ninistl-ation of the  State uras 

1 
I regu1:itecl by the forrnci-, and the field of PI-ivatc rights 

and dutics \\-as occi~picd by the latter. Thc: ctnpel-01-s 
had, indccd, long been in\.cstccl \ r v i  t11 :ibsolu te po\ircr ; but 

i it was sp:ll-ingly escrciscd in thc pi-o\rincc of pi-i\~;itc law, 
' the great mass of ~\rhich still remained substnntinl1~- un- 

written. 
T h e  Empire was vci-ging to\val-ds its fall. ICoille 

began to  fecl more nncl mol-c tllc nl-bitlni-y lrand o f  1x1- 
master. Thc  decadence \\.as marked by a co~-~-cs~)oi~cl i i~g  
decline in jul-is~~ruclence, ancl  the cstension of the 1>1-ovince 
of legislati011 over the p~*oyci- domain of t l ~ c  ~~n\vi-il.tcn la\\. 
1;~:~s onc of thc l)i-i~~cipal featill-cs.' \ITlrctlicl- this eztcilsion 

of 1egislatit.c po\~~c1- o\Tel- tllc domniii of pl-ii7;ttc l;l\v \ilns the 

I i/ 
I causc, or tllc couscrli1cncc, o r  simply au :~ccotr~panirncnt of 

i the dccliile ilr  thc juristic l~tci-atul-e, \\ie \rill not u11clcrtal;e 

to PI-oilounce ; but 11pon citlici- view, tlic fact is sigt~ificant. 

I t  \lr;ls, ilidectl, impossii~lc for  tlte 11oBlc jul-ispl-udel~ce of 
R o ~ n e ,  ~vkicll hacl its origin under  the 11-ee inlluenccs of tlic 

Repllblic, to  p~-esci-i~e its integrity amid the gcnel-a1 dcc;ry 

of 11101-als, a]-ts, letters and ai-rns \\-hich mai-lied the clcclille 

of tlie Empire, but t\vo circuinstarlccs te~ldctl greatly 
- - - - - - . . - . . . . . . . - - - -- - - - - . - - - - -- - - -. . - -. - - - - . .. . -. . . - > 

1 uhdr ian  appears to Inve been the first wlio assp~necl, \vitllout clisguise, tlie 

1 " plcnitudc of nbiolute lmu-er. And tliis innovntion, so ngrecal)le to his active mind, 

" was cu~~nt~ :~~; lnce i l  by t l ~ c  I ) : ~ ~ ~ c I I c ~  (.)r tllc tilncs a11(1 his long al).;c~~cc fluin t l ~ c  scat 

" of govcr~~twnt .  'l'lir S;LIIIC policy was cmLr:tccd 11). succcctl ing 11l1o11a l.clls, and, 

" a c c o ~ . i l i ~ ~ g  io t11c 11;~1->11 ~ilt:t:tpl~t:~l- of 'Scrti~lli:~~i, ' t111: ~ ~ I J ~ ) I I I J .  ;l11(1 i~l t~. i t :~~l~s t-orcst 

' I  O C  A I ~ C ~ C I I ~  la\vs \\as clc;~rccl n\vny 1)y t l ~ c  ;lsc uf  rct1;rl I I ) ; L I I ~ ~ ; I ~ c . >  n i ~ ~ l  i .o!~~.li! /!!io~:~. '  

' l  1-)11ri11g ~ O L I I -  L . L I I [ \ I I . ~ ~ ~  l1.0111 ;\cl~.i;l~l to  J L ~ : - ~ ~ I ~ ~ : I I I ,  t 1 1 ~  1 ) ( 1 1 ) l i ~  ; L I I ~ I  ] ) I .~\ , ;L~L: . j t~ r i s~) r i~ -  

" clciicc I\~:LS ~ l l ~ ~ ~ l c l c ~ l  1)s 111~. \\- i l l  ol' t11c sovcrci211 ; ;11ic1 ic\v i~~st i tut iu~ls ,  ei111cr 

" hil \u;~n 01- rliuii~c, wci-c. l ) c : ~ . ~ ~ i i t t t ~ l  to r t ;s~~rl  on tllcil. forinul \)asis." (Xlil~nn~l's 

Giljl~on, Yol. I \ ' ,  1'. 313.) 



to llnstcn tllc m;11-c11 of its C~C~CIICI -ncy .  111 the first place 

the clint~gcas i l l  IILIIII:III afl-:~i~-s i\7c1-c continually rcnclci-ing 

mucll of the \~or l i s  of thc classic jul-ists obsolete, ancl I-equir- 
i n g  ilcw :\dnptntioiis ni~cl c1:nr)gcs of tllc In\\-. I n  the nest  
~I:Icc:, b c f o ~ c  t l ~ c  arl. of 1)1-i11ting ;\.:IS Ii~)o\\-n, tllcb cost of the 
mntc~-i;~ls o l  wl-itiilg was so gl-cnt that the \\ro~-ks of n past 

age could not bc i~crj)ct.~;:lted and' ml~ltiplicd at  a yricc 
8 

which would en:lblc any but  the verx rich to possess them. 
Tlley gl-nclu:~lly disapl)c:li*ccl and perished under the decay 
of t i~ne ,  esccpt so inncll of them as were pl-cse1-\7ed in the 
ti-catises and com~nenta~-ics of succeeding jurists ; and the 
g c n u i ~ ~ c ~ l c s s  of tllesc fragments nras the subjcct of fi-equcnt, 
and somet i1nc.s insoI~~l>le, dispute.' 

Such nTas the conclitio~l in which Justinian found the Ro- 
m:~n law. It may bc briefly snmmed up as folloi\rs: 1 .  

l7rr:s.r.--lVle siniufol-j1 /nrv was ernbodierl i n  the eai-licl- 
collcctioi~s 1;11o\v11 as the Grcgol-inn, the I-Iei-mog-enian and 
Thcorlosian Coclcs, :wcl in the subscqcnt Collstitutions of 
thc 1:Ltei- cirlpcl-ors, and w:is enc~~mberecl \\-it11 the supci-- 
fluities and conti-aclictions \vhicll necessnrily rcsult froin 
succcssi\rc c~~nctuncnts 1-elating to the samc subjjccts thro~lgll  
a loilg !xi-iod of t i ~ n e .  I t  1-cq~ri1-ccl a thoror1g1-1 ~ r v i s i o u .  

S ~ ~ o s ~ ~ . - - - T l l c  ~r)l~i)~itir)r la\\r, the 311 ti1ol-it;i tive S O U ~ C C S  of 

1 ' ' 'l'lre I)~>ol;s of jori;pl.~!l~11~.c: \ Y ~ I . C  i:ltcre.iLl~lg to fc\v, nut1 cutcrtniniilg to Ilunc; 

" tllcir 1 ~ 1 1 1 1 ~  \v.lr co:lncclc~l \\-ith l)!.~ic:lt lljc, nn:l they s111lk forcvcr as  sooil 2s tllat 

" use SS:LS S L I ~ ) : ~ . S ~ C ~ C I ~  1)). th:: j~~!iuvntio[is: or f::slljd!1, stip:ric>r merit, or public. au- 

" t1ioriL)r. 111 the ng<: of p ~ ~ c e  a u ~ l  Icnl-r~iil;, b?t\vecll Ciicro a ~ ~ d  thc last of  t l ~ e  

" Allto~litlcs, 11);11iy I(JJ<::s 11;1t1 IICCII  nlrcntly sust ;~i i~cd,  a11c1 sr)illc 111rn i i~ar i~~  of the 

" scl~ool or foruill \!.el-c ki~oi\.ri o111y to thc  cul-iui~s by t~-:~dilion ;illrl 2 ~1)i)l.t. rl ' l lr~c 

" Ilu~idrc:il ;!!~tl sisiy (s~lcc~:etlii~g) ye;Ll-s of tlisordcr nrltl clcc;~; hntl accclerntcd tllc 

" I.)rC>grCis o i  ol)livit,;; ; all(! i t  ]illy f;iirly 111 ])resulncJ th:it o[  illi: wri[ilrgs \\.]licl~ 

' I  J ' ~ i s t i i ~ i : ~ ~ ~  is : ~ L L L I < ~ L I  of ~ i ~ : k l ~ : ~ t i ~ i ~ ,  111::iiy I \ ~ U I - C  no I ~ I > ~ ; C I -  to 112 fotti~cl iil 1 1 1 ~  ]:/)I.?.- 

'' ries of tilt: Casl." (.\Jil~n;~n's Gi l~Lon,  Yol. IV., p. 33j . )  

\t+]licl~ for ;r tlrousnnd )rcnl-s had been t l ~ c  ~rl-it  iirg-s of pi iirnte 

jlr~-isco~>.;r~It\, was in still gl-e:itc~- confusion. Tllc irorks of 
tllc ~lnivcrsnlly rccognizcd ~nastcl-s of  tllc scicnce had first 

Lccoule 111 part. supersccled, nncl finall)- lost. 'I'l~cil- succes- 
sol-s \jrcl-c an ignoblc mu1 ti tudc  <' of Sjrria~ls, (; rcc1;s ;~nd  
o A ( l i c a ~ ~ s ,  wlio flocked to the i~nper ia l  court to study 
ti L ~ t i n  as a for cign tongue alld jurispl-utlcncc as :i lucl-:ttivc 

I~olession." There u7as a \\rant of tIi:it i~lstr-umcnt;ility, 
i~~tlispcnsable in  the administl-ntioll of unwi-it! cn  law, 
n:~ mcl y , ilir izlcrsnZ/). recoprizrd nzrtho~iiirs to \lbrIlicll appeal 

could be 111ade. 
lire are now i n  a situation to ~11lc1elst:lncl nncl nppl-cciate 

t l ~ c  nature of Justinizin's work. I t  embi-acecl tlrrce principal 
fe:~tu~-es: ( I . )  T o  reduce to one compact. atid consolic1:~ted 
body the whole mass of statutol-J law, and republish it, so 
that it should completely supersede tllc formel- Coclcs and G JK) 

the subjecluent imperial Co~lstitutions. (2.) To rn'tke an 
nut/[o~ivn' Digest 01 the whole mass of l l ~ c  jui-is1 ic literature, C;);p 
r ~ n  bl-;tcilrg, as it did, thc entire PI-ovincc of thc ul~\\-i-ittcll 
pl-iv:~tc la\\. ol the em pi^-e, wllich sho~ild s~ipe~-scdc  the 

C Tnrclve Tables and all comn~enta~-ies thereon, t l ~ c  131 ztorinn 

c<licts, a l ~ d  t11c writings of all subseclucnt jurists. ( 3 . )  The /p i.kC 
composi t ion of a trcatisc or manual for the insti-uction of 
stuclcn t s ancl 111;igisl1 ates i l l  the clerneot:~~-) 111-inciplcs of 
tilis lcgnl systcul. , 

Tile $?-st part of tllis sci~cille nTas c:tri-icd ont bj- tile c ~ c c u -  
tion :tiid publication as ln\il of wh:lt is called I '  'J .~lc Caul:," 
~ v i ~ i c l ~  is confiocd, for the inost part, to tllc plo11i.l- ;)I-"\ incc 

\i I-iltcn l:i\\-, t1.e la117 I-clatilrg lo  the pr~blic nd~ninistl:ition 
of thc l:~r~l)ii-c, :in(? fills mticll the snnle ~,l:ice i l l  tllc l<u11i:111 In\\. 
of lllis 1)cl-iocl as is occ~~piecl  by thc i<c\riscti S t a t ~ \ l c s  in  tllc 

s j - s t cm of Nc\\, Yor-1,. IVc  1 1 1 ; t ~  tlismiss tllis fl-o~lr ful-- 
tlicl- not ice ;ts being :I 1r.01-1; of ~ o ~ n l ) ; l ~  : it i \-clj- l i t  t l ~ ~  i l l  ~CI -cs t  



to succeecli~lg ages, and th~-owing IIO light upon tlie main 

qucstio~n nr'e : I I - ~  tlcnli~lg \\.ith.' 
:The third j):~i-1 c>f J I I S ~ : ~ I I ~ ; ~ I ~ ' S  t\'o~-k \\*;is a c c ~ m p ~ i s h c d  by 

;&" tllc co~~ll:losi tir-,ln of \\rlin t is calletl " Tlrr: I x ~ ~ r ~ ~ r ~ i ~ ~ ~ ~ s , ' '  and 
Incl-e. I t  was i n  no rcspect a 

lei- t l ~ c  i ~ ~ s t i - u c t i o ~ ~  of S ~ L I C I C I I ~ S  i n  a 

tI~is i11npcriaI sc~le~;ne \\-Ilich ispe- 
cinlly dcma~ltls our attention; for it is this which is really 
irltc~ldecl when the woi-1; of Justininn is appealecl to as suy- 
porti l~g :in al-gumcrit i n  fa\ro~- of c~cli.~cation. I t  consistecl 
i n  s tligcstccl abl-iclgrnctlt ol all t l~nt  \vns supposecl to be . 
ti-ue n ~ ~ i l  of f i s c n t  uti1it)- in tlre trcatiscs of the IZomnn 
jurists. I<cjccting the fecblc ancl clegeneratc procluctions 
of the Iat.c~- la\s.yc~-s, hc \vent back to the time of the perfect- 

Y; 

i n g  of thc I'el-l~ctunl Edict by Snl \ r i~~s  Juliar:us, and selectcd 
1 

solne f i ) l - t j  ti-catises coun yosecl \vithiin the cc11t111-)- succeed- a 

i n g  tl~nt. nrorl;. These \lTei-c condensed, cligcstccl ancl 
. --. - .. -. - -- 

1 " 111 ~ \ ' I I ~ T , I I  it rnxy bc sxid that the Codcx co~isists, to n mtlcl~ greater estclit , 

than the lJigc.51, uf,b~th!ir In\\- ill all its dcpal-tillcnts; that is the la\\- which pre- 

" scl.ibi.> and rcgulatc; thc org;~nism of the State, \\.it11 all Statc institutio~is, 

" \vllctlicl- civil or ccc1cl;instical. I lcre  L)cl~ilgs all that relntcs to fol.ins of govcr11- 

" I I I C ~ I ~ ,  ~lloclcs of ;1,11llillistl-atiot1, dutics of pul~lic ofiiccrs, and thl: like. Untlcr public 

" la\\. is in~.111dcd nlw cri~tillt7/ Ia\v, the la\\ of crime and pi~llisl-~~lle~it--a crirne 

" bcing a ~ v r u i ~ g  :.nctitr11 vic\i.c.cl as affecting tlie riglits, not of individuals, but of 

" society, ;I; a vioI;ttio11 01' p t ~ l ~ l i c  I W ~ C C '  a ~ l d  01-dm., as a n  crffc~lw agni~ist the State, 

" 011 tllc uthri- llnilcl, j/,izwfr 1x\v is occul~ictl wit11 the rights of i~ldivicluals, \\,it]) 

111~: mcj~les 1)). \\.hich iiltli\-ic111;tls Inn). acquire such rights or ti-a11sCc.r illen, to 

" otllci.j, n ~ i d  tl!c \v;~):s ill \sI~icIi il~di\.idt~;lls 111:iy oljtain perso~inl rcdresj \\.hell tllcse 

" I-igllti a!-c iinl);~il-cd 1)). fl.;~ricl or violcncc. i\'o\\., the fncl \\fllicl~ I \\.i2h to cm- 

" l>l~n>i;.u i:, t11i-i: tI1;it [Iic I );gt:,t is c o ~ n l ) c + ~ d  cbT pl.i\.ntz In\\ ill ;I 1.21- larger \,rupor-- 

" tioil ~II ;LTI t11~b ( ~ ' o ~ l ~ . ~ ~ .  'I'11i.i i:; :I h c l  \ \ . l ~ i ( . l ~  g i v ~ : ~  to t11c I)i;t:>t : : I > I I I c ! ~ I ~ I ~ ~  or t l ~ c  

S I I ~ I C I . ~ I > I -  i~~tc.~.t.<t a1111 ~ ~ I I ~ ~ ~ I ~ ~ : L I I c ~ .  \ \ r l~ ic l~  ljtsl(.~il:;.< 10 it. l t  is 111:1iii!y S ~ ; I Y C > I I  o f  

" tlli. 1rl-i\-;rtr I . I \ Y  \ ~ : l ~ i ~ . l ~  i t  C I I I I J U C I ~ C . ~  tli;~L 1 1 1 ~ :  C C ) ~ ~ > \ L S  Jill-is 11;~:; C . X C . I . ~ I : L ~  i lz  i i l , ~ i l ( , l ~ ~ i ~  

" i ~ i f l ~ i ~ . i ~ ~ c  oli j ~ ~ ~ . i ; l ) ~ - u ~ l c ~ ~ c c .  ant1 ju.-ti~.c ill 3lodcl.r.i I:urul>e." (Il;till~:y':, l n t r o t f \ ~ t -  

tio11 ~ L I  I < C ) I I G I I I  1 ,;LN, 11. 1 4 , )  

n l . r : l ~ ~ g ~ d  i n  filty books, and the cotnplc ted \\-ol-Ii was pub- 

lislicd a ~ i d  declal-ecl as aut1101-itative i:l\\-. 
1 3 ~ t  t hc: i~-uix)rt;i~~t tlli~lg to be Inel-e obscrred is that illis 

WOI-k bol-c little resem blancc to 01-cli~lnl-J- wri ttcn la \v, 01- to 
a Cotlc: in thc sellse i l l  \vl~iclr \rc arc consitlel-ills- tllilt tcl-111. 
1 t  (lid 1101 SI)C:L~,  as n s lah~te  sl)eal;s, i l l  tlic sh:ll,c of simple 
r-111~s 01- colnmand5. Composcd -f~-om scicnt-cs it 
I~-~scri~cCd inlany of the fco~urcs T of :t scientific - treatise. I t  

was n statement of the PI-ir~ciples of tlnc science of the la\v 
i l l  thc lnlng~lngc of the :tit t1ro1-s ivhose \\rol-l;s n-ere selected, 

nccou7patnicd ~vi th  a r g u i l ~ c ~ ~ t ,  esp1nn:ition ancl illustrntiol~, 
: I I I ~  11;~!nilrg the jurists \ \ ~ I I O S C  language \\.as 

/ s t : i ~ n p  of imperial I-ecognition nclcled no ne\17 clelnent to tlne 
1 authol-ity of the writers mllosc ivorks \\ere, thus n111-iclgcc1. IW 

They possesse(1 the authol-ity of la\\- before. Tlre cffcct of 
tllc . . coclificntion was simply to make tllc Diycst tlrc only 'U 

, >  book in  \\~hich these PI-eccpts could be so~rgllt. 1 Ile inw in 
tliis for111 I I ~ L C ~ ,  in lni-gc mcnsilre, the ntt~-ibntcs of ? ~ l z ; ~ j ~ - i j t ~ ' ~ t  

I:i\t7. I t  nrxs still :i  la\^ of /wiu(:i)/~~.~ II-IOIT t11:t11 s la \IT of T P ( ~ T ~ ! ~ - .  

P \rrhich \\~ould s i~i t  the infini tc  sal-icty of aspects e\l~ibitetl  by 
huu11;111 :~ff;tii-s. 

It was, indeed, n o  pal-t of the design of Just inian to cl~nnge 
i n  :uny i-esl~ect the essential llilture ol  Iioinnn jul-isj~rudence 

as :I. systc1-11 of un\vl-itteo law. Thc iclea of a Coclc in the 
moclcrn sense, as a icgis1atii.c repoblico tion uf tlre 11-110le 
sjstcl;~ of Inn. irl the iinpei-atii-e form of 3 s ~ - : I ~ u ~ c ,  \\:I:, not 

))I-cscnt to tine luillds of J L I S ~ I I I ~ : L I ~  nticl Ilis ; tc l \  is~'1-S. ' l ' l~\t  
iclc;~ is of r~~c,dol l  ol-ig-ilr altogcthel-. ' I I is scholic \i:ks i i l  

S L L  ict :~cc~rc l ;~ncc  \\ritil tllc liisl oriu: i l  tle\.clo1illrc1lt of I<o~nnn 

h w .  I t  I-ecog~riz~tl tllc f:ici. t l l ; ~ t  p~-i\r:~tc, :IS disl illg~li~1lc1-l 
floin 1)ul)lic 1:1\v, \vas tlrc lilo(lucl of ~ I I C  lc;trl~ing :-:llld l i l b ~ i . ~  

-- - -- - - - 

1 t111,tin's Jui ~ , ~ I L I ( I C I I C C  (Cnln~~1)ell's I'cl.), \ 01. 2, 920. 



of thc jul-isconsults ; that :~f tc~-  a C ~ C ~ C I ~ C I - ; L C ~  of three cen- 
tul-ics thc agc no longel- produced a n y  of those great csam- 
plcs of 01-iginal nl~d inclcpcndcnt genius ~i-hich had illumined 
thc go1dc11 cl-:I of jul-ispl-uclcncc ; and that it \\-as no longcr 
possi1)lc t o  find ;1111o1ig the living 01-ncles of the 1:i\v any 
voices \\*I~icIi cu~nrn;l~iclctl that revel-ence and obcdicnce 
ivhicl) are at  all t imcs absolutely csse~ltial to the adminis- 
tration of 131-ivnte justice bet\vecn m a n  a d  man. 
souglit to col-rect this cv i l  ; and his method 1t7as to gather 
tog-et.lle1- the authentic remains of the earlier and better 
jur-ists, to attach to them selections from later \vi-itel-s which 
.cvere nccess:ti-y to accommodate them to the pi-actical nceds 
of the PI-escnt time, and to add to the \\lhole \vork his im- 
pel-in1 decl:li-ation that it alone sl~oulcl be appealed to as 
au tlloritative. # 

' V 

I-Iacl the juclicinl systcrn of Ro111e PI-ovidecl that its judges 
should bc s c w l '  f ! - c U c  ranks of the best la\oyei-s, and, A ,\ - 
tllc maxim of stor-c ~ I ~ ~ c i s i s  bcen recognized, and the art ol 
pi-i11ti11g lino\irn, ihcrc would llavc been no occasion for a 

u 
- 
11701-k like " TIJE I ' l ~ x ~ ~ ~ - r ~ . "  Thc judges would then, as 
i v i t l l  11s) ha\-e bcen the I-eal e*~Ycrts and true 01-acles, and 
tllcil- I-ecol-cled opinions \vo~~lcl \lave suppliecl the sources 
and the st::1nd:11-cls fi-om n.liic11 the 1aiv was to be sollglit, and 
by \\rl~icl~ it: \\-:is to be tcsted. I 3 ~ r  ambitious politicians, 
t;tl-~-yiirg To]- ;t single j c a r  i l l  judicicll office, on theii- \\lay to 
tlic co~~s~i l sh ip ,  c o ~ ~ l d  not bccomc autl~orities in juris- 
pi-udellce. Thcse mill ever be sought:, where nlonc: they 
c a n  be fo~lild, :~i1ioi1g- tllose iv110 dc\rote their lives to thc 

l171~;~t:c\:c.r- nlcl-it is to  bc ascl-ibcd to the I'ir~~clccts 
docs ilot 111-occcd fi-oi:l ~ I I ) ;  coiliJcntio,~ by thcm effectcd of thc 

r 7 

I I .  1 l~cy  i lnpn i - tdno  neir ~ n l r l e  or e6c:icg to J 
i l ~ e  ]:I \ v  \i~llich t l lc~,  c111b1-aced. The glory ivhicll belollgs 

to thc  compile^-s of this work, and it, is a high rcno\r~l, is , ; 

that tllcy pr~?.~n,7ird from thc clccay of time a systctn of 

jui-ispl-uclcncc wl~icll 11:1cl been cal-efully elaborated 
by n long succession of ack~rowledgcd masters of the art, so 
that it could bc ti-ansmittecl to after ages for the bencfit of 
the h u m a n  I-ace. 

I t  shoulcl perhaps bc ndinitted that the mere clesigilatioil by 
thc s.upremc Zr,nisL'rrtir~r polrer of s i~ch a ivoi-k as the Pan- 
dects, as containing an authoritative statement of thc \ill~ole 
law, has snmr tem 'e~ tcy  to impal-t to the cloctrines and pi-ecepts 
set forth in it an authority and sanctioll cliffel-ent from that 
which attacliccl to tlic same doctrines and precepts as they 
ca~ne  fl-om the original authors of them, and that this tend- 
ency is in the clirection of a co~rvrrsb~z of uni~r i t tcn  into 
written law, and is, to that extent, a_cod~flcntion, in the rnoclcrn 
sense; and, so far as this is true, any faults arising fi-urn 

ignorance or negligence in thc composition of the vai-ious 
IVOJ-ks of Justininn colild only bc cori-ectecl by an ere]-cisc of 
his leg-islati\-e ponrcr ; and the fl-ccdom \v]lich is usually 
~xacticcd by the magistr;~te a n d  tile jurist in clealillg ~ i t l l  1111- 

written la17 \\-as doubtless very muc11 I-estrictecl by the fear 
of the penalty of f o ~ r - ~  ur11ich Justininn stci-nly t leno~~nccd 
agnillst those ivho should dnr-c to inisintel-prct tlrcsc auihol-i- 
tnti\re decl;irntic)ns of his lcgislativc \\rill .  13ut the i~clvo- 
catcs of codification will scai-cciy l)c able to tli-:I\\. I]-ow 
t hcse circun~stnnccs any sup1101-t f01- thcir favorite sclicmc. 

I Nc\-er nrns the futility of all attempts to confine the 111-inci- 
ples ol justice witlrin tile fol-lns of 1,nsitivc n.1-ittcn lnw 

t 

moi-c c o ~ n p l e i e l ~  dcmonst~-ntcd. ,'rlre i~n~)ci-fections of the 
l':tt~dcrts co~iltl only I)c ~-c~licdiccl by ;iddl tiol~s to, 01- 

~ l i l r l ~ d i n ~ n t s  or, t Iic Cutlc, n11d ~ ~ o t n ~ i t l ~ s l ; t n J i ~ ~ g  tljc f:1~t tllnt 
t)otll of thcsc 01-1;s ii7cl-c compiled by t \ \ -o nii i l~c~-oi~s bodies, 
colllljosetl of tllc s t  c i s  f I I I J - ,  the \\1101e 



respectctl their ~)l-;lctic:~l cfficicncy for go\.cl-lling the aff;iirs I 

/' of c I ,  i p f  Sc:i~-cely i~oi l  tlrey been 
I / ~ ~ ~ ~ ~ p l ~ ~ ~ d  l)rio~-c nccessitit-s for e t  rcvcalcd 

k * 
t l ~ u ~ s c l i ~ u s .  C11:rngc succccclctl cllallgc, nlld the whole 
sj7stc~u scculs i t )  :I conli~;tl-aiii-cl~ short 1x1-iud to have be- 
conrc citllci- s~lpcr-scdec! or ignol-ctl.1 

c 7 1 he 101-cgoitig sl;etch ol tllc \irork of Jostlnian shows that 
1 
I no s ~ l l > p o ~ t  can LC dl-;~\vll 11-0111 tllnt e ~ a i l ~ p l e  il l  f;~voi- 01 any 
1 

co~l\~ersion of our u n~eritteo pl-ivnte in\\. unto i\?ri ttcn stat- % 

; 
utory fol-ins ; lor, to br-icfi). sllmmal-isc the o~ntcl-in1 points i 
w1,icli t l~is  slietqh exhibits, it nppcnl-s : - I 

I 
r \  

. 
I .  I he Cocle of Justil~iao \\-:is, for the most pal-t, but a 1 

r ---- 
* ' i 

‘(l3ut the I':III~IL'L.UL. unnL1c to fix his own inconstancy; n ~ l d ,  \\-hilc he 
" Lonstcti of t.cS~ic:\ving 1 1 1 ~ '  ~sc1i;u1gc of l)ionlccle, of trn~rsinulillg L>r;lss i1lto gold, 

\ 

discove~.ctI tl)c noce.;sity of put.ifying his goltl frorn t l ~ c  n~istur-e of baser 

a alloy. Sis ).cars llnd not e1;lpsc.d ~ I - ~ I I I  the p~ll>lication of the Co:lc bcforc he 
a c ~ ~ ~ ~ c ' I ~ I I I c ( I  t11c ilnl)cbr.fcit ;iitc~>lpt by n rlcbv rilltl nicjrc acc.urntc etlitioll of the 

'[ S;LIIIC \\*orlc, wllich Ilu crl~.icllc,l \vith t\vo hi~ndrecl of his olvn la\vs, n ~ l d  fifty de- 

l C  cisiot~s of t11c clarl~cs: and most i~!triiate points of j~lril;pr~lrl~311ce. klvery year, 
" or, accordill< to I 'roc~~pIus, cnch day, of his loll: reign, \v;~s mnrkcd by solllc 

" lcgnl inriov;~liul~" (I;il)l~oll's l?ccliilL> ai1~1 Fall, ,\lilln;lli's Ecl., vol. I V., y. 3-37). 
a 'l't~c grcaL I:~\v-l)oul; of Ju.;tiliin~~ seems to Ilavc gailiccl nu  vcry \\.itlc cllrrency 

nnlollg tl~o_;e ia~r \ \ . ~ I U I I L  i l  ~va; inleritlctl. It \\';LS, to :I great CS~L'IIL, s~~pcl-sedcd 

'' in p~ . .~c t i~ .c  1))' I I ; L I . ; L ~ ~ ~ I L . ~ S C J  ancl . ~ l > r i d g ~ n c ~ l t j  of the ivl~olc or pnrLiculnr parts, 

'' 1111 i ~ ~ q t ~ i t . ~ , ~ , ,  t \ v o  o r  t : i i ~ ~  c c ~ i i ~ ~ r i c <  I L I ~ C L . ,  l~)oIci~lg i ~ t  ~11c fate C I ~  t l~is  J ~ ~ s t i l l i ~ ~ ~ ~  

1cgi.-l;ttior~, nl igl~t  I1;~vc: snit1 111;it it \\.;IS n spluntlicl : L I ~  cll~bol-atc fni l~uc.  I II  the 
' '' reign of k o  tlic t.~:illriilrl (71  7-7.k1) books 0f tlic c o r p i ~ ,  J~II- is  I\.CI.L: ~ l ; l r c~ ly  
" uscd at  a11 in thcir original for.111; n r~d  cvcn tllC p;~i.;~phl.;rscs ant1 ;\i,ritl;.tncIlts 

" founklecl 011 i t  \\.crc: so ill-atlnl>tcd 11, Ille csihti~i;: srate of the In\\., that t l r i s ] ~ ~ i l ~ l ~ c r o r  

" t l~oi~gl l t  i t  ~lccc:.h:ity to ~ ? S L I C  2 c o l l ~ ~ ) c ~ i O i o ~ ~ s  co(lc 6; his O S Y I ~ .  ?l'l1is iv~is tile 

" s1;~tc of t l ~ i r ~ g s  i l l  11111 I.;:LS!L<I-JI I;tnl)il.~. 111 1V~ster11 l < ~ i r t ~ ~ ~ ~  t l ~ c  < : o ~ - p ~ ~ ~  Jclris 

" 11;1~1 IIuVCr f~Llll(1 CLLrl-CIlCy, c ~ c c p t  ill ItaIj'; ; L I I < ~  11~1-c ill St:)~llc ij:'~.ty a~lcl cities 

" tllc pc~ i115~1la  it  still ( :~i j~ycl l  an  O ~ J > ~ \ I I - C  ;unJ ~)rc~cnl-i~.~u; i~~f l t~e t~cc :  ' ' (llatllcy's 111- 

tl-~<ILl~tiOll 10 ~ < ~ ) l t l ~ l l  I , t l \ ~ ,  1). 2.1). 

. . 
; I - ~ ~ ~ C . C I O I L  ;111~1 c ~ ~ ~ s o l i d a t i i ) ~ ~  of the existing s tn t~~to~-1-  law of 

t i ~ c  Empire relating mainly to thc public a[lmi~list~-;ltiun, 
and not dealing with tlic gencr:ll body of prii-ntc 1;tir ; 

2. Tl~c I'anclects, \ ~ ~ h i c h  do contain thc pri rate jurispru- 
dence of the Romans, nras not strict(y ;L codification, or con- 
VCI-sion ~111to u~ritten stntutoi-y forms of such privatc la\\., 
but PI-eser~rcd, in  large mcasui-c, the plastic chai-actcr of 
un \vr i t t c~~  law, and left it susceptible ol moclificatiol~ ancl 
adapt;ition to the exigencies of hl~rn:in socicty ; 

3. The limited estcnt to which the impel-ial snnctiorl of 
Justir~ian clicl give the rig-iclity of a statute to tllc tloctrincs 
and precepts of this private jul-ispl-uclcncc, was an error 
which quickly manifested itself in thc necessity for m~11ti- \ 1 ,  

tutlinous cllanges and ameucl~ne~~ts  ; 

4. T h c  compilntio~l of tll;~ol-~,us Juris was of little, if 
any, p"ictic;ll advar1t;tge to the  people and age I'or ivhich  i t  
was designed, and the pr i~~cipal  5101-y \rhicll trllly belongs 
to the I'andects is that thcy were the meails of preservin 

y- / h  n 
alld trans~nitting to modern times ail elnbol-atc srslenl of 

- .  jurispr~~dcncc which attained i t -s e o n  wit l l o l ~ t  thc aid 

of Iegisla~ion, as a body of yui-clp un\vrittcu l a i ~ ,  thrcc cell- 
tui-ics before Justininn's t ime ; 

- v i i i  
5. The 1x11-c ai~cl classic ngc af l<o~nau Ian7 \rrns the pci-iod 

ivhicll embraccs the time ol the Republic and t l ~ c  earlier 
I p m t  of tllc Elnpil-e, dtGng wllich it  was littlc s~iljcctccl 

i 

P to the csel-cisc of 1~gisI:itive po\rer ; ni~d its dcclinc W:LS 

n~:~l-l;cd by t h e  ircquellt cxtcnsio~r of statuto~-)~ Inn- o\-ci- tile 

1 I he prii~cip:tl oloclel-n ELI 1-open11 States \vl~osc eza mplc 



? 

G O  'rlil: 1'I;OI'OSKJ~ cOI)II:~C~\~I'IOS OF OUlt C03131ON LAW.  

may LC apl)c:llctl to bj- the ad\7ocatcs of codification, are 
171.nncc : t 1 1 ~ 1  I'rii~sin. I~ ldced ,  it  111:ly be said that a Code, 
I t l ~ c  ~ r o i l i - I  scnse of t h a t  \\70rcl, 

# 

- r - .  

ndoi~tccl il-ss~a. 1 he mc:lsui-c - * I  r 
Frederick t l ~ e  GI-cat. It \vns a t  first styled the " Gcsetz- 

6nch," b t ~ t  113s bccomc sincc devclopcd into what is now 
T 

cnllcd the " Ln) td~rc / l t . "  Conceriling this Code two obser- 

vations nl-e to  \,c made. 
Z 

. I .  I t  01-iginnllj- gi-e\rr out of no general popular o r  pro- i 
1 

fessioonl tlcmnnd, but was forced upon the nation by Fred- 
erick as an instl-t~mcntality for the esecution of his am- 1 

t 
bi tious designs for fusing togetllcr and consoliclnting into a 1 
political and social unity the hetel-ogeneous States, ~~r l i ich  
by war and policy tincl been subjected to the doiniiiion of 1 
t h c  I-louse of Brnnde1lbi11-g. In other \;lords, tllc measure ' - r 
had its origin in political and dynastic motive:;. I t  is no 

doabt  clcsirnble nrhcl-e different States, N J ~  th discoi-dant , I 

legal systcins, arc consolic1:~ted under n single govc-rnmelit , 
that t lic uniot~ slloultl bc made as complete as possible, and 
this cannot ensilJ- be brought about unti 
extended 0 a11 the constituent 
Such all cnd can be cffectcd by stntutoi y law alone, - and a 

genci-a1 I-ciluction to unity may be most co~ngletely accom- 
plisl~ed by a coc1ificat.ion of thc whole law. This, of coul-se, 

{ provcs only tlini codification may be usef~11 for attaining po- 

, litical o r  c l ~ l l i i ~ t i ~  objects ; it 11:ls lio ~ C I I I I ~ I I C ~  t~ ~ I I O I V  t l ~ a t  
it is a n  irn,>i-ovclucnt of the In\\;. ' 

+ 

2. The  l l~eri ts  of tllis lcgal ~ )~s tc .m are  to bc estimated by 
its actual rcsults ; nncl upon this poilit there can hardly be 
any q l~cs t io l~ .  I ts 111 tel- in;~!)ilit)~ to : \~ i s \~ -e r  the m~rlt~iform 

to exl)l;-tin its obscul-i ties, to col-I-cct its el-roi-s ;ind to s l~pp ly  

its clefiricncies. Incleccl, there are none amol-ig- tllc intclli- 
gen t  ntlvocntes of codification wlro 1\7oulcl point to  its 
rcst~lts  as  a vindication of the espcdiency of t l ~ i s  form of a 
e n  system. 

The  example of France is frequci~tly appealccl to, and by 
h!r. Field himself, as a proof of .the success ancl utility of 
a gencl-a1 reductioll of private un\v~-itten law to  slatutory 

forins. But  none of the strictly scientific suppol-tel-s of 
codification -1inve vc~r t i ~ r c d  to employ so uiifo~-tunatc a n  illtls- 

tl-ation. Thcl-e are indeccl miuny ~-c ; t so~~s  \\rI~y coclificatiolr 
s l ~ o ~ ~ l c l  have been succcssful a ~ l d  useful in  tllat  atio ion if i t  
could bc so anywhere. The basis of its jil~-isl)rudclicc was 
the Roman law, a system in whiclr the pi-inciples and rules 
had been evolved fro111 tllc experience of a thousn~rcl years 
of the life of a great State, and 1-ecluccd to a pl-ccisioi~ a ~ l d  

crac t i l~~cle  of statement which has noivher-c clse been nt- 

tnincd. hloreove~-, the natural dcvcloy$~ncnt of tlrc 1 2 1 ~  of 
France had, lor rnaily centuries, in some dcgi-cc fullo\~-ed 

tlrc d i l -cc t io~~ of codification. The  111-ocess iirns 11131-c in 
accordance with' the 1nw of its growth thail cot~lcl be the 

case \vitli any iratioo inllcriting the ~uetliods of tire 1711glis11 

Common Law. But  tl~el-e are two observations to  be 111nc1e 

upon tlrc Code Napoleon, t11c tl-utll of ~vliich cannot be 
disputed. 

I .  As in the case of 1'1-kdel-ick, thc leacling motive \\-it11 tllc 
E m ~ c l - o r  Napoleon was political and dynastic. 1:l-nricc ~ ~ n s  
c o ~ i ~ ~ ~ ~ s c c l  of Stales 01-igin;lll~ intlepcndcnt of cacii ot hcl-, ancl 
still 111;tilltaining their scvcrnl and cliscordn~~t 1eg:lI sj-stcnls. 
I t  was  tllc ;11nbitio11 of tlic 1l1iil)cl-01- to consr~li(l;~tu t11c.s~ 

dllIci.ellt clcmcnts into onc l l .~l-n~oniol~s St.itc, aiicl l u 
t stl-cllg tilc~l his d 17nast~ by tllc colrst.cli~c~~ccs -~vhich \r.ould 

flu\\ II oiil sucll :ui ncl~icvcliicl~t. 
2. But  locking to w l ~ i t  thc Cotlc Napolcon may lln\rc 



i l l  tllc i i - ; i ~ -  l i s i  s t  of " s~1bsec~tlcnt1)- to tlrc prom~~lg;~t ion of t11c Code, is many 
cnsy t o  bc nclministercd, it " times t11c size of the CocIc itsclf."l 

1 1 1  ncitllcl- of tlresc rcspccts i The t\lro disti~~guislrecl nuthol-s last I-elel-1-ccl to 11n\.e tile 
1 it 1 ;  c o t - I  i t  tllc systc~n of our Co[rlmon * 8 1  , canc1o1- to ackno\irleclgc that all expel-itoents in codif cntidn, 

I 

L;i\\?. U ~ O I I  t l~is ]joint tllc tcstimoliy, not of :un cnemy, but hithel-t(> fitlcmpted, i r a ~ ~ e  pi-oved to be f:iilul-es ; allcl tIley do  
of a clist i~lguisllcd s ~ I ~ > ~ ) o ~ . L c I * ,  of the ~IICOI-y 01 codific;\tion not pretend all). nation, in ~ r l ~ i c l ~  the l ; i \ \ r  1s cnll)otlied i n  
may bc i n \ r ~ I i ~ t l .  (' It is \re11 l;notirn, for instance, that the Codes, Ijosscsses n jui-ispl-~l(lcnce so exact nlld cscc]lellt as / 

1 :" set of Fj-c~~cl l  Coclcs, \\-Ilich ill tiinc became the lnost corn- GCCf 
tha t  \\rl~icll liiis bccli dcvelopcd u11de1- the i,lctllocls oi  the 

" PI-chensi\rc a~lcl self-dcpende~lt of all, l lnve beel? corn, /, .,7 English Corn~non I,nw. This testimony should bc well 
( 1 e - - i c e  - I i t - t o s  of L C C S S  @ ' / nigh cIccisi\-e with practical ini~ids. It shoul~l be snitl, how- 
u and iro$ir~inous comuncntatol-s, as \ire11 as by thc con- ever, that thcse autlrol-s tliemsclues 111-otest that tlrc failure - 
" starilly accl-uing- decisions of tlre Court of Cassatioi~. ,In I of all attelllpts ~t codification, hitherto illade, clocs not, of it- 
" Fmncc, as  was intinnted before, in treating of another 
" subjcct, thcrc can be no reliance, in any give11 case, as to 
" whether a judgc \\-ill clcfer to thc authority of his prede- 
" cessors, 01- i l l  e recognize the current \ireight 
" attached to :in eminent comment:itor, or will extemporize 

tirely 11ove1 vic,i- of thc 1n1v. The grcntcst possible 

uncertau, ;ind vncillatiun that t~avc evci- been charged 
44 :i"\o ag, ., lglish la\\. ;Ire little mol-c than insigliificnnt abei: 

" rations, when cornpril-cd with irrhat a Frcnct~ aclvocatc 
" has to j)i-ej)i~l-~ himscli iol- \irilcn called upon to ad\risc a 
'( c l i c ~ ~ t . ~ ' l  

And \lrc Imay also cc~I1 as  a \\riti~ess a still more clistin 
gtlishccl jul-ist, wllo K:LS n thoro~lgh believer i l l  the feasibility 
and ex]~cdicnc)- of cotlifi'cntion, :iltllough he conicsses his 
inability to find all)- o-licre in  11 11111;1n cxj~cl-ience a succcss- 

in1 cs;\nll>lc oi it. l\'c refel- to the Iatc Jolln Austin. In 
'( 1'1-:1nvc t l ~ c  C o 1  i 1 i 1  u ~ ~ d c l -  a heal, of s u b s c q ~ ~ c ~ l  t 
li e~lactincnls, :11i(1 of j u ~ i i c i : i l - ~  la\v subscq~icl~tly i~ l t~ -oc l~~ccd  

' t 1 t 1 - 1 1 s .  I !I I'~-~lssi;t tlic mass of ne\v Ia\\::s itjld 
li ;~utllo~-it:tt ii-c intel-i~~-i.intiilns \\-liicl, Il:l\rc been introduced 

-- - - _ - - - -  - - _  _-. 

r '111 ICllglish COLIC.: 1,). ~ h r l t l o n  Amos, hl .  A., &c., kc . ,  p. 125. 

! self, displ-oirc the feasibility, 01- thc espec1ienc)-, of that policy; 

* .  I and  the)- labor to sho\\r that the pal-ticulnr Codcs I-elel-1-ecl to 
L 

3 :  -tlrose of F I - ~ I I C ~  alid PI-iissi;i, as \veil as the Pandects of - - 
Justinian--f:~ilecl by reason of defects i~cculiar to tllosc par-  

* I  1 

i i I callnot but thinl< that f llc te:tcllings of actiial expel-icncc 
1 are ~ l l ~ t l ~ l - \ . i i l ~ c ~ I  by tllcsc distinguished Illen. I t  is iiiclcctl a t 

cornmoll 1;1iling of thosc urhose k ~ l o i ~ ~ l e d g c  ol nliy scicncc is t 

I 
i gained by st~idics i n  thc closet, nl~tl 11:s never bee11 coi-rected 

by an acqu;~into~~ce n7itlr its PI-ncticnl npplicatio~~, to insist 

i upon the conclusiuns of thcil- theories, against t11c oi-idcl~ce 

of facts. The tl-uc co~ll-se in such cases is to I-ccollsiclel- the 
theor-)., ivitli ~ I I C  vie\\. of ascel-tnillillg \vhetl~e~- sollle n~:ltci-ial 

i factors i l l  the pi-oblcln lrnve not bccn 01-el-looked, or SoilIc 
, 

' /, / 

error comn~i  t ted in \vciglling t lle \-:ilu e of thosc \~rlliclr ilnirr. 

been tnl;ell illto :lccount. li t l ~ c  \i701-k of J ~lstilli:in, tlre f l - i ~ i  t 

i of tlre dc\rcrtccl labors lor a scl-ies of )-r;ii-s ~i ;I scol-c ol tlrc 
i! first civil~nlls ol tire liml,irc, \rns an  ~ittel- failul-e, so 1:11- :IS i t  

I was clesigi~cd to LC n \\~l-itteil " Coclc " slipcl-setling olli\.l-ittcn 
_ _ - _  _ _ _ _  _ _  i -- - - -  - 

J 
Lcclu~eh o n  Ju~islilodeoce (Eclilcd by Campbell), \'ul. 2, p.  r z l .  



la13 if the Cotlc i\':ipoleoi~, coinl~osccl b ~ r  thc most eminent . 
i 
D years i ~ r  force. The following observations a r c  to be made 

1nw~rc1-s of FI-ancc, clc:~li~iy \\-it11 a jtll-isp~-ud>nce, the dci~el- ! concer-ning this piece of coclif cation. i 
opnle~lt of n-liicl~ 11:1d nl\\~a)rs been far- marc than that of 

I. Thcl-c mas n political necessity for a n  extension of the 
Eligland, i n  tllc dii-cctioll of writtc11, stat~ltory la\~~,ancl who 

provincc of legislation 01-er the fielcl of private law, arising 
had, ~ O I - C O I ~ ~ I - ,  to aid tllcn~, the la11o1-s in  ;I, like direction 

I from tllc c i~-c~~rnst ;~ncc that Sp;unish, French ant1 Anicl-ican 
of a succession of mcn such as D'Aglicsseau and Pothier, , , 

l a m  in many cnscs competcd \\.it11 each other for supl-emacy. wholly failed to scclil-c any of the fancied bcncfits \\rhich 1 
4 .  

codification sec~ued rllcoreticaIly to pl-omise, sur-ely it fol- 
2. The Code actunlly acloptcd was substantially bon-o~ved 

lo~vs  with a certailrty ivliicl~ should satisfy all practical froin tlic Code Napoleon, and is, so far, subject to thc same 
minds, that tllel-e is somc error in the theol-y which criticis111 5s has been visitccl ~ ~ y o i l  that work by the advocates 
such ail eote~.pl-ise as feasible and especlient, of codification. 

I have elsewllel-c pointed out ivhat I suppose that error to  
be, and again, for the sake of empllasis, call attention to the 
bounclal-y line hcl-ctofore dl-awn be t \~een  the just provinces 
of 1171-itten and un\rl-itten law, and to the reasons which 
makc it fol-ever iml~ossible that pi-i\rate law can bc adequately 
dealt \\ritl~ a n d  embiaced under written stntutol-y fol-ms. 
Thcsc tllcol-ctic vie\vs 1-endily explain tlrc failul-e of all 
practical : ~ t t e m ~ t s  i n  the way of codification ; and it see1ll.s 
quite i-cmnl-l~able that the disti~lction refel-rccl to secms never 
to lrave occu rl-ccl to the eminent acl\~ocntes of codification 
to \vIrom 1-cfcl-ence is above made. They seem to pel-ccive 
no diffcrclrcc, so far as respccts feasibility 01- expediency, 
betieccn an a t tc~npt  to d e l i ~ ~ e  and regulate by statute the 
duties of pu61ic mngistl-ales, and an ntte~rlpt to enlbracc in 

tile s;imc lorin tlre lniv of agency 01- iirsul-ancc. Because 
sonre tllings can be, and are, adcquntcly dealt lvitlr by 
statutory Ian., tllcjr Irnstily infci- that it is possible that all 
law may tili~s bc cx1)l-cssoJ. 

A lzricf refci-cncc I ~ I I S L  LC inadc to ~ l r c  csalnylc of Louisi- 
ana. wllcrc, as is ~rrcll Iano\\rn, a Cade, professing to e1n brace 
tllc p r i ~ ~ c i l x ~ l  s~ihjccts 01 private la\\r, has been foi- many 

3. The defects so striki~lgly characteristic of French 
jurispruclence would have been repeated here, but for the 
PI-actical good sensc which has been exhibited by Lhe L3ench 
and Bar of that State. Largely imb~lcd \vith the principles 
and methods of the English Common ~ a l ; ,  they have loolred 
to that bocly of jurisprlldcnce, so far as tllc Code permitted 
them, as co~ntainillg 
fuliy adopted its 
observable than 
America11 reports and text LiooLs are cited as authol-itative 
in  that State. I t  would secnn that the courts, csccpt ~vllen 
there is some provisio~l of thc Codc directly in point, and 

except in those cases wlicl-c thc Civil La\o, ivhicl) lies at  the 
basis of thc legal spste[n of Louisiz~na, notoriously diflc1-s 
from the Colnmoil Law, seek the rule in any given case in 
the same quarlcrs h-om \rlrich it is sought by us, and tileu 1 
inquire, if occ;ision ai-ises, whctliel- tl~cl-e is arrytllillg ill t l ~ e j  
Codc inco~~sistcnt wit11 thc rule tllus fooild. 

4. But a niost iixpl-cssive tcstirno~ly against the expediency 
of coclificnt.io~~ is found in tbc dclibel-ate ci-iticism upon this 



Code 111-ollou1lccd by one of the most (list i~lguislicd of t h e  
jrlclges \i.ho h n ~ c  admillisto-ed its 1)i-o\risions. It- contains 

dcfini t ion.: of t l ~ c  pl-ilrcipal tec!~nicnl tcl-nls \\-llich it 
ctn1)loys ; allcl it I b ;tdll~ittccl tliat no Codc can 
otlrcl-nvisc ircll bc const 1-ucted. Full, complctc and a c c ~ ~ m t e  
a'ejtri/ir)~i.r :t~-c inbistcd upon by the scicl~tific ntlvocates of 
coc1ific;tlion a s  tile ftl-st ~.'qui~-eolcnt for s11c11 \\.ol-li. Such 
dcfi~litions arc not more Ilumerotls i l l  tllc Louisiana Code 
tlr:ln i l l  that of Fi-ance, upon \\-hicll it is basccl, and yet 
Austin dcc1;li-es that the paucity of such clcfinitions is the 

nlost glal-ing clcficic~lc~- in the French Code. No\\., the very 
esistencc of tllcsc definitio~~s I tlie Louisialln Code was 

founcl to bc one of the greatest diffic~~lties in administering 
it. Says hlr. Justicc 1-ost, i n  giving the opinion of the 

corll-t i n  Egcl-ton T J .  Thc Third hfuniciyality of Ncw Orleans 
( I  La. An., 437): " Definitioos are at  best unsafe guides ili 
" the nc1minist1-ntion of juqtice, and tllcil- fl-equeilt recur- 

" I-cncc in tllc Louisiailn Code is the grentcst defect in that 

" body of l:~\\rs." 7'11is is a n  ci~iphntic con(lemnatioi~ of all 
cotlilicntion, in thc inudel-n sensc, lor cvcl-y onc I D L I S ~  agree 
that. srlc1-1 a \\-01-1; neccssnrilj- in\-olves full and coml)l~>te de- 
fi11iti011 of all tei-rns nnii ~ ~ ~ I - . I S C S  as to the i~~eilning of \ V I I ~ C I I  
tllel-c is t l ~ c  least 13:-ob:ibilit)- of qucition. 

l'lic ertclrt to \ ~ l i i c b  tills difficulty is lost sight of by the 

advocntcs of codificatic)n is indcccl ma]-\?elous. I t  ~vould 
seem as i f  t l ~ c  01-dinar). espcl-iencc of everJi lawyer wollld 
be enougll to convillcc 11i~n of tllc ~ ~ ~ ~ ) C ~ C S S I I C S S  of ally at- 
tempt to con t~  i\7e definitions of tci-111s ~vllicl~ \ ~ o u l d  ansnrcr 

the u111<nu\v11 ~ s i ~ c n c i c s  of the futu!-c. 1Iow can that be 
dcfi~~ccl wl1ic11 is not 1;llun.11 ;mcl citnl~ot eve11 bc iln:tg- 
itled ? I t  inust till-11 ou t  that thc l?c\\- pl~nscs alld aspects 
of l~ulnail allairs ;is t l r i )  a]-ise will colltinu:llly pl-ove con- 

Lr;ll-j to all espcctiltion, ant1 will be foui~d, on the olie 

I 
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hand, to I I ~ V C  bcc11 cnuzht u p  and can-icd by a n  ill-:~d\7ised 
definition info ;I class to mhicli they do not belong, or that 
no clcfinitio~~ 113s bccn framed to stlit them, and tllcy are 
thus left \vllolly unprovidcil for. Thc great jurists of 
Rome, u~lrlucstionnbly the most cotnplcte 111astc1-s in the 

accuratc use of language, after a thousnncl years of cffor-t, 

gave up thc task in that maxim of despair, " o)/z,zis a7~yhitio 
i~zjllre cizlili pn-iczi/oso."l It has been 1-epcatcd a tliousand 

times since by succeeding jurists of every age; and get it is 
still arguetl tlint the whole system of pl-ivate law can be 
successfully embodied in written language, although acciil-- 

ate and infalliblc definition is an esscntinl requisite at  every 
step of the 111-ocess ! 

Of the  so-callcd Codes recently coinpiled for the British 

possessions in India, we need only say : 

r .  That the nttci- confusion existing in those countl-ies i11 

respect eve11 to native law, without ~ncntioning the compe- 
tition between that. and British law, rendered a resort to 

statutor-y cnactnncn ts a necessity ; 

z. Mr. Sheldon Amos, a1rc:ltly referred to, in his plea in 
behalf of an English Cotlc, clcpl-ccates any resort to the 
example of tllc Indian Codes for light in relation to  the 
problcin of codifying the l;~\vs of civiiized ilatioj~s ; 

California acloptcd, soine ten years or inol-e sincc, substan- 
tially the sninc CivZ'L Code as that which has been so oftcn 
pressccl upon the I,cgislntu~-e of New Yol-k. That Conl- 

mon\\~caltli is of too recent a gi-owtlr, too limited il l  pop~iln- 
tion ant1 i n  \l;i~-ict.g of pui-suits to furnish  \ \ r i ~ l i i i l  so sl~oi-t a 

period any st]-ikilig tcst of t i e  illel-its or  dciccts of tlle 

system. 13iit so i:i~- as tlic csl~ci-illlent affo~ds any instl-uc- 
_ _ _ ^  _ - --- - 

1 Dig. 50, I 7, 202. 
2 An ICngl~sli Codc, p. 36, c t  s r g .  
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tion, it is of tllc snlilc chnl-acter- as that c1e1-ivcd fi-OM the 
othcr cxalnl)lcs all-catlj- co~nlnc~~tccl  L I ~ O I I ,  2nd justifies the 
follo~i~ing- obsci-vat ions. 

I.  I lcss tllnn i l l  the Stxtc of Louisiana do either the 
Bcnch 01. 1 -  look t o  it for tllc t r - L I ~  sources of tllc law. 
Tllesc arc still soug:-l~t, for tlic most part, as clscwhere in 
c o r n ~ ~ l ~ ~ n i t i c s  inhcl-iti~lg tlrc traditions and mcthods of the 

Common Law, i n  the I-cportccl decisions of that and other 

States, and in authol-itntivc test-books ; and the Code seems 

to be bl-ougllt into col~sideration only, or chiefly, when a 
questio~l arises whether its provisions have changed the 
law. 

2 .  The volume of litigation, so far as may be inferred from 
the n u  m bci- of rel~ol-ted contl-oversies, has CCI-t:iillly not 

bce11 dimi~~ishcd.  Tllcr-e is no cviclence \vlratevel- that i-t has 
Ilatl :in}- scnsi blc efiect i l l  lessening the magnitude of libraries 
I-cq~~isitc fur obt:iining n o  adeqnatc knoi~~lcclge of the law, 

or clitninisiiing tlre lnhoi- of i~rofcssional study. I n  short, 
no one pl-:~ctic;~l ad\-nnt:ig--e can he pointcd out as having 

bccn gaitled by tlris experiment ill legislation. 

3. 'But the defects of the system have all-eady manifested 
themselves i n  the 11rvst mischie\;ous form. The Lcgislnt.ure 
a t  each Session is assailecl \\:it11 projects for its ai-nendnlent. 
S o ~ n c  of these arc well foundecl, and others, clo~~btless, are 

destiti~tc of merit. Tlie evil ill citllcr case is 
n~iscrable to live ullc1i.1- inlperfcct 01- 

was designctl as an answer to tlic i n q l ~ i l * ~  n~lrct1rc1-, ilotwitll- 
standing the arguments aclduced to slronr the falsity of 
the theory upon \v-hich the schcinc of codification is based, 

C .  

i t  had not bcen found to  anslyer some ilscful p ~ ~ r p o s c s  i n  the 
i- - 
actual cspcrielice of States nillei-c it has been adoptcd. 11 -- 
has been sho\sn that no\rhere can any benefit be pointed out 

which has a]-iscn from the cun\~ei-sio~i of 11nn.l-ittcn pi-illate 
r /  t law into stntu tory forms ; and tI1:1 t i n  tlrosc gl-cal 13~1-opcan 

nations which have adopted thc system of codification for a 
century and upwards, tile u~lcertainty of the laiv, as evi- 
denced by the conflict of decisions and inability of the  legal 
profcssiol~ to discllat-ge its great function of giving trust- 
worthy advice, is such as nrould be ~~nendurable  in England -- -- 

and the o l d ~ ~ -  and better established American Stat-es. In- 
deed, i t  has been s h o ~ v ~ l  that the scientific and well in- 
formed advocates of codification conceclc tlrat no support 
can be gathel-etl in'farol- of their tlleol-y from any actual ex- 

. I  
I pel-ierice of any go~rei-n~nent, ancient or  model-n. Their 
I. 1 .  1 

i 
defense of codification is 11;~sccl upon theorctic g-I-ounds 

alone. 1'1-actical mcn should certainly regal-tl it :is little 
short of illadoess to 1rentl11-e upon so momentous and hazai-d- 
ous a step as to esclla~lge a system of' jul-isprucle~~ce which 
has become what it is in  141-toe of the natural gl-owtlr and 
development of free iilstitutions through ccnturics of time, 
for that. of foreign and moi~nrclrical States, ol-ig-in:~lly :~dopted 
from political and d y ~ ~ a s t i c  i-ensons, and  \vllicb in its I)]-ac- 
tical opci-ation falls far sllort, in point ol esccllcncc, of their 

own. to live ilnder l aw ~vlrich is liable 
I t  niay be aslccd yliy, if the facts really bc :ls tllt~s s l r o ~ v n ,  

- * -  

sho~ilcl any leal-11ed and scientific jurists bo f o u i ~ d  to :~d\ro- 
cntc: the policy of codific:ltion. I t  \\ro~iltl bc a SLI f f i ~  ic11 t an- 

swci- to t.llis q~~es t ion  to snj- that it is not n inat tzl- of iilntcl-in1 
1 11;1vc iloiv completed that p :~~- t  of my circleovoi- wlricll importiillcc i[ a icw able men slloilld hc fou11~1 cntc l - t i l in ing  
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€ 

sciencc. So 131- ;IS \\.c ;il-c: t.o.lje movcd mcl-cly by the opinion i i 

of othcr-s, \vc iLust j.icld to the opiuion of tlrc gi-c:tt m:~jol-ity 
of sucll :IS n1.c best c:ll)nblc of fol-n~ii~g- one, i f  sl~cll n innjority 

gent opiilion l~ns  nr:r-.-tj-cd itself. 13ut ir~stcad of resting upon 
this shoi-t al~s\\rci. it 111;iy be well to explain ho\v it is that a 

. - 
certain s111a11 i~uinbei- of able nlen havc cllel-ished some 
illusious upon  this question. 

Jci-enly i3enthn1u \vas, i n  fact, the first Englishi-nan of I 
note 1 \ 7 \ 1 0  aclvc~catcd the expediency of a Code in the nlodern f 

1 

sensc, that is, a legislati\7e puhlicntion in statutory form of the I 
wllolc 1)ocly of the l a ~ v  so as to supersede a11 un\\rritten law. . / 
I-Je urns a inan of pi-c-einitleilt illtellectual ability, but not a n  I -  b 

___I 

esl'ei-icnccd a - c ,  or a safc guide upon  an). subject. 
I - . 

I-lisY61dan~c11t:~l CI-1-01- consistccl in his inz bilitj- to coilccive 'I 
. !  

t l~nt  tllc 1:1\\ of :in)- ycol)le, savage or ci\;ilized, is, and of , / F I 

ncccssity nlllst be, a gi-atlual and slow evolution--a 6.1-owth ,/ 
---p~-oceccling- fi-onl thcii- origiilal nature acting upon, and 
acted upon  by, the cii-cilrnstnnces with which they are sul-- 
rouilclcd. I Ie  im:lgined that a system of 1a.w c o ~ ~ l d  be 
creatcil pi7/- sir/z'~rl,r by spinning out throi~gh purely logical 
processes the consec1uences of a series of 01-igin;il intel- 

1 
lccl~ic~l concc1)tions. No sane inan of intelligence call at  
the 1"-cscn t dn~r l)e fou~~cl  wllo wo~ild sanction his \\rild nilcl 
es t~-a\ -ag; i~~t  scllcmcs for rcfoi-~nilrg tlle j i i r i s~~~-~~cIe r~cc  of tllc 
1 - 1 1 .  I l c  sc~- io~~s l ) .  sou yllt by letters adcli-essccl to  tlle 

' i '  

T{II I I )CI-OI-  of I < ~ I ~ S ~ ; I ,  to t 1 1 ~  l'rcsiclcnt of tlle ililitccl St;ttcs, 
aiitl to tllc Go\-c~-llol- of I 'c~rl~s~-l\~:~ll ia,  10 cuiistt-uct, out of iris 
O\:-11 1)l.iii 1 1 ,  ~ 0 l l l l ) l i : I ~  CO~CS, 01. S ) * S ~ C I ~ ~ S  01 1 1 tIiO:i~ 
C ; O I I I I ~  I-ies ~ t i ~ c l  St:i tcs. . J 1 is l);~i-tic~~l;ii- :~l~tip:ltil~- \v:is n;;:lil~st 

t t  I .  1-ic f:~ncictl tlmt llc co~llcl coinposc n Code 

in langongc so clear that it mc)uld never rcquire interpl-eta- 
tion, or admit of dispiitc or arg-~iment. In his own ~vords, 
" All 1)l;tin rencling ; no gucss\vorl; ; 110 nrgument;itio~l ; your 

"rule of action-your lot under it-lies before you." And 
he ezllortcil t l ~ c  A~llc~-icnil pcol~lc to slll~r. tlrcii- 1)or-ts :~g:iinst 
the Con11non Law as thcy wotiltl shut them ag;iillst tllc 
plague!, I-Ie undoubtedly 1-ciiderecl great service in his 
day by thc vigor and ability wit11 wl~icll hc att:icl;ed many 
miscliierous errors ; but his constl-uctivc schemes procecd 
in slich i~ t t e r  disregard of the facts both o f  history :ind hu- 
nlan nature, tklat they have never secured any consiclerable 

favor froin pi-actical minds. 
There hare h e n  since Dentham's time, : ~ ~ n o n g  t I ~ ( ~ i - o ~ ~ g l l l y  

educated lawycrs, but f e~v  advocates, comparati~cly speak- 
ing, for codificatioll. Of these the late John ilustin, Sheldon 
Amos and Sir James Fitxjrja~nes Stcpllens', 211-c the best 
representatives. Great respect is propei-lp due to thc tle- 
libel-ate opinions of soch incn as thcsc ; but tlicl-e a1 e s o ~ n c  : 

1 

circumstances wllicb must be kept in mind in cstillintiiig- the 
value ~vllich sllould bc att;tcl~cd to their ol)inioils til-)on the 
subject of codification. 

I .  They do not preteocl that the law of any nation has 

been carried to a higher clegrce of pel-fectioil 1:11;111 tlle Com- 
mon L:~\\T of England and A~neric:~. lnclcccl, tllej (01- the 
two first n:~nlccl) :~dmit that the Common La1v of 1Sngla1rd is 

, . . 

cc i - t a i i~ t~~ ,  to that of any il:~tion \vllci-e cotlific~ltioil has bccli 

adopted. ' I  i t  t i  o I ~ I I  i f:l\rol- of cocli- 
ficntioo can Ljc found i l l  ihc practic:ll czl~cl-icncc. of : ~ i i )  

r .  nation. 1 l~c)r:~cln~it tllat the c x l ~ c r ~ t i ~ v ~ ~ t  is n Ilaziii-tlo~ls o~rc,  
and can siicccetl ullll- by scciii-i11g ful- tile tli(lic11lt t:,sl; tllc 
devotion ol tllc highcst 1cg:il :ibility in tlie sc\-cl-:\l bi-:~nclrcs 



of thc law \\rhicl, r l lc 1'1-ofcssion c:in s ~ ~ p p l y .  They ax-e not . 

guilty of tlle abs111-dity of assel-ting that t he  schcmc, even 
if s ~ ~ c c e s s f ~ ~ l l y  cnl-I-ied ou t ,  \vor~ltl si~nplify the la\\r, so as to 
enable unprofessional persons to undcrstancl it, or  even to 
~-nal<e tlic acquisition of a linowledge of it a n  easy labor, 
even to pj-ofesscd students, or settle any questions of cloubt 
or  difIic111tp in thc a ~ ~ l i c a t i o n  of it. 

2. \$That they complain of in the pl-escnt condition oftbe 
law in England, for it is of England that they speak, is that 
the Commo~l Law is destitute of systrrrz ; t lp t  it cannot be 
found set clown in any boolc in  orcl'cr~~n71d scientzjc forslt, but 
must be gntllel-cd piece-meal from a vast mass of judicial 
decisions upon  particular cases ; and this defect t l ~ e y  think 
codificatio~l would tend to cure. Their views, as just 
stated, 1-evcal at once the point of observation from which 
they 1001; upon  the subject. They arc the views of proies- 
sors of law, \\rlrose lives ai-e clcvoted, not like t!~ose of Ia~v- I 
ycrs and judges, to the ljractical rrd~~~ii-tistratioi~ of the law, 

, \ 1111t to tcnching it, and lect~~ri i lg  about it. hIincls thus en- 
I 

gaged 11atul-ally desire to see thcir scicilce set down in books i 
i n  the 31-I-.ungccl ancl or;lel-lY fol-ms in which othel- sciences )d. 1 az-e f o ~ l n c l  ; a n d  t l ~ c  \i.i21lt of SUCII  an  arrangcn~ent is reg-al-ded 
by thcm as a serious defect. Some bricf obsei-vations 
sl~oulcl be 1n;tde co~~cc l -~ l ing  opinions sucli as tllcse. 1 

I n  the first place, the defect tllris suggested is, in a pl-ac- I 

tical point of vie\\., of but a moc1c1-ate degl-cc of 1rn13o1-tance, ( ! 
If justice is, in fact, in an)- nat ion \\-ell ac1ministc1-cd, if ihe v \ 
anni~-s of mcil ni-e 1 egulatcd by n wise a ~ i d  cultivated body 
of 1cg:il I-ulcs, and i f  thcsc can bc lcarned by thc prufessiol~al 
class \villi sucl~ ccrt:iinly ;is to en:~l>le it to f ~ l r ~ l i s l ~  trust- 

\roi-t11)~ acl\lice a11d gnidnnce, the mcl-e c i i -cu~nst :~~~cc t1l:r~ 3 
sucil I-ulcs c a ~ ~ n o t  be found sct clown in words ~iiid 81-- 

ranged in  orderly and systematic form, is not, of itself, a JJ 
very serious matter. 4 

I n  the nest place, the objection rniscd is, properly speak- 
ing, not to the  /nzu, 

in other wol-ds, to he law ; and it \vould 4 
be \vl~olly hand, 01- l j a ~ ~ d s ,  
should bc found who n~ould cornposc a correct treatise upon 
the  whole body of the Ia~v, in ~~rllich all the knowleclge 
relating to it should be at-rnngcd in a concisc, scientific a n d  
orderly form Rut this is a \\701-k \I-hicir doer not i z i r c  &$ - 
legislation ; indeed, i t  is one in which legislation is ~vholly - 
oot40f 

- 

place. It woulcl - bc deemed by every one supremely 
- .  . 

absurd for the ~ e g i s l a t u r e  to provide for t he  publication ot 
I____ 

-- 
.reatise upon chemis t s~ ,  or any other 
- . .  ' d than to make a science ; but,in truth, ~t I S  no more a ~ s l l r  -.- - 

like - pl-ovislon for a scientific a t - ransment  of t he  present - - 
suln of knoivledgc concerning the law. LC 

' T h e  class of advocates for codification of which w e  are 
now sspealiing is one ~~I-t icl l  pays gl-eat attention to the 
Ronlan La\v, and their views a]-e doubtless 1;ll-gely :~flcctcd 
by their studies in that field of jurisl~i-~ldence. They find 

there that sj~stei iz,  the wiil-tt of which tiley lanlellt in  the 
Co1111noi1 Lau;. They are, by means of tllis systcm, the 
excellclrce of ~vllicll is milli~rgly adlnittcd, casily :iblc to view 

the do~nnin of the l;i\17 as :i 7uholr, and the particular subjccts 
and topics as parts and divisions of this gcncral firld, i l~ld 

are tlli~s enabled the mol-c 5-cnclily to com~)t-clrei~tl tlic rela- 
tion of thc se17c1-:tl parts to tllc \v1101e systetll. 

But \\-l~;it these n.1-itcr-s do  not seem to pcl-cci\rc is, illat 
this excclleiice of the litcratrri-r. of ilre J<OI)I ; I I I  T,:\ii?-tl~is 
perfection ol s )  stein:ltic n1-1-:lngciilc11t--sl,l-ang o r i t  of :I g1-~2t 
\\~enl;~icss ill tlie I io~nnn Statc. I t  ~ I I -OSC {I-om the f:lc;  that, 

4' - 
the Iloluan ju(1;;cs wcrc not tlrcinscl\~es cspcl-t s i l l  t lic l;i\:~, 



but, :ls already pointctl out, ;imbitious poli ticinirs, running 
thi-ouglr tlic co~1-sc ol  pub l i c  honol-s, wlriclr encled i n  
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or defects. Thcii- autllol-s, likc all real mastel -s  it1 any 

science, npyc:~lctl for tlreii- support to tlrc gener;il intelligence 

i renourn. I t  urns to them that the magistrates of the Roman 
State had rccoul-sc for the instruction requisite to enable 

tllem to P ~ - O ~ O L I ~ C C  tlrcil- judgments. We haire said that 1 ,  ' 
tliis was n l~olitical \~cnlincss. Most certainly it ~v:is. What . 
cornpal-ison i l l  poiirt of political escellet~ce can be instituted I 

b e t w e c ~ ~  thc systeln ili ~vllich the magistrate, who is to pro- * 1 
. noullce tllc juclg~nent, is the man w bo actually possesses ,I, . . the rcqoisitc skill and lcnrnillg, and thnt in which iglro~-al~ce 

i sits upon the 13cllch ant1 feebly shines by a borrorvecl light ? - 

l'lle aclual ant1 p ~ - i l ~ t i ~ ; ~ l  adlllinistration of just~ce in Ronlc 
was fi l l -  in A - 1- to what it is with u s ;  but, at  the same time, 
a body fpr i i~otc  ui-iscolfsults--of scientific la\ryel-s--(not ' 

the acI\roc;i O t ~ ~ e  iol-urn, for these, Cicel-o himseIf not es- 
I 
I 
! -  

ceptcc1, were but secoilcl rate lawyers), was produced 
I 

131-obnlly supel-iol- to any \\rhich can be found in a n r  other I 
J 

age or nation. I-lad the Scxvolas, or Pa>i~ri:~rl 01- U l  
I 

actuallp sat to aclminister justice, tlre condition of the , . . 

IZolna~r State \voulcl ll.;i\re been greatly improved, though the 
wol-Id nligl)t ]>a\-c lost the benefit of their laborious i.reatises. 

tairled and found to be true in tile law forever stands ; not 
because of tlic binding Iorce of ally judgll~cot or dcclni-ation, , 

/ 
'but  b~ . ---- reason - o! the inherent power of ti-~~th'itself when ,-,,. 
once clearly csposed to~ntcllectual recognition. IVllat can 
C--- . 

be more 11nIp:lbly true than thnt he ~vho  for a legislative 

sanction for n pal-ticular reduction of oni1.1-itten law to 

writtell s t a t ~ ~ t o r y  form, confesses by that very act thi: infci-i- ---' 

ority r of his ~ o r i ;  - ? Thc purpose of seeliing the 1cgisl:ttirc 

sanction is to preclude denial, qoestion and conti-overs)., by 
converting- tlre \vl-itten into-actual law. I t  is to bind t l s  

V 

assault. If the written 1-eductioi~ be not t l - L I ~ ,  sul-elJ-it oug-lltl ) I 
not to stand, a ~ l d ' o u ~ h t  not to receive a11 unmcritcd suppol-i.) 1 I 
fl-0111 legislative authority. If thc adinii-el-s of thc 1Zo111nn 

law thii11,- tllat system has inesits \vlricll it is desirable to i-e- 
produce in Engl;inc! 01- America, they must retnclllbcr thnt 

I 

this result can be accolllplishecl only by iluita l i n g  tlre I-iletll-. 
Anotllci- tlring-, \\rl~ich the advoc:~tcs of coclification tilus , 

1. 

b ods of the authol-s of that jui-ispl-udcnce. 11;%lyt ~\;oulcl llavc 

afrcctctl b)' the litei-:~i-y esccllcnce of the I<olnnn jol-isl)l-tI- , 1 scorllcd to dcfei-l(l theil- c:ql~clusiuns 11-0111 bclritlcl tbc 1-am- 

d ~ l l c c  (10 iiot sceoi to pel-ccive, is th:~t tl 11s ' csceIl~ilcc chd , 11arts Of n st:tt,utc, ol- to ask for thcor noy other rcccption 
. . not  i l l  any sc~isc, 01- dcirl .cc, - pl-occcc~ 11-nm I .  Thc tllalr iail- tl-eatmcn t in the arena of uniettel-ccI 1-cason. 

R-1 j~ll-iils ~ i r w r  . ; s l , ~ ~ i i  f0.1 tirir f i a i . l ~ i ~ ~ ~ ~  ;" sl;r,lc-iL,jf 01 r s]loLll(l atso bc ~-c~llc~nL)erc.d tila t it is quite possi l~ lc  to 
~~~~~~f ' L ~ ~ c s c  w01-k~ stoocl or fell upon tlieil- o\\.l1 merits exaggrl-ate tllc :~cl~~;~ntagcs  ful-nisllctl by tllc li~lc systclnntic 

f 
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lo]-111s ill \\.liicll tllc I?onlnn la\v is csl~ibitcd to us, No 
great In\\r)-cl- \rns cvc.1- yct n~atlc by the study, ho\vevcl- p1-o- 
f o u n d ,  of sucll foi-111s. \\rllat l i l \ \ , ~ ~ r  lras not had fi-cqucnt 
occasion to fccl \Il;lt tllc :~bstl-:tct stntemcnts of teachel-s and 

4 
t e ~ t - l ) ~ o I i s ,  ~ \ ~ c i ~  t I I C  best, irr:il;c l i  ttlc impi-csiion upon the 
r n i ~ l c l ,  and tlint his at telltion docs not become I-eally fixed, 
nor does Iris ~~ilclei-st:inding firmly gt-asp tllc sl~bject upon 
\vhicll lrc is engaged, until lle turns to tlre actual cnsrs as re- 

> col-dcd in the Repoi-ts, and finds in them t11e~lzup. law as it 
has been actllnlly clc\~elopcd by the real transactions of 
rn e n. 

But the opinions i n  favor of codificatioil are completely 
orei-bol-nc by those \\,llich are opposed to it. \Ve have no  
space to pi-escnt nnpthing more than a selection from the 
latter. 111 England the subject has been many times and in 
many foi-ms, \vithin the last thirty yeal-s,,yi-essed upon the 
attcntion of Pal-liament and the Pi-ofcssion, and tlle opinions 
which such effor~s lra\re clm\~rir frorn tlre judges, 1awye1-s, 
and statesmen ol  that coulltl-y are instl-uctive. 

111 1853, Lord C~-a~lwol-th, since that titlie Lord Chancellor 
of E~lgland, submitted to the whole bod!- of the judgcs of 
tlre sul~cl-ior caul-ts a bill desig~led to consolitlatc in one 
statute, in otllcr \vords, to codify, the ~vhole of the crinlinal 
la\\., \ill-i tten and  unwl-itten, ancl s o ~ ~ g l l t  from them their de- 
liberate opinions, \rrhet.her such x measure would be liliely 
lo procluce benefit i l l  thc administl-ation of criminal justice, 
or the i-c\lcl-se. N\'o\\r, if tlicl-e be an) dcp:ii-tmcnt of un- 

written law ~vhiclr can safely be subject,cd to codification i t  
is t1r:lt wl~ich 1-el;ites to tlic pi~nishorent of crimes ; foi- as 
11x5 l)c::c11 alreatly po i~~ted  O I I ~ ,  a 1~~1-gc I):LI-t ~f this bra~lch of 
j ~ ~ i - i s ~ ) ~ - i ~ : l c ~ l c e  :tl)l)i-01"-i;~tely falls \vi thin the jlist 111-ovil~ce of 
wi-ittcn lanr. If, tl~crcfore, the convc~ >ion of unwl-ittcn into 

wl-ittcir 1:1w be not expedient so far as  relates to this subject, 
it cannot bc espcdiknt in I-cfcrcncc to any other. 

The ans\\?cl-s of thc judges to the q~~est ions  sublnittcd to 
them are scp:~r-atcly given, illld exteircl to Ioi-ty-~OL~I- pngcs of 
a Pal-liamentnry papel-; but they a11 unitc in cotrdcinoing 
the codification of tlle un\vr i t te~~ law even to the limited 
extent proposed. The vicms of Mr. Justice Cole]-idge are 
expressed with p e a t  clearness : 

" I cannot conceive that 1i~llg~1:lgc can ever be usecl rvith 
" such precision as to meet all complicatio~rs and varieties 
" of cil-cumsrances. If you are very defi nite in your law 
" you will very often find something in the case wliic11 dis- 
" tinguishes it. If you are very general you I-un n risk of 

including inany thing-s which clcarly nel-e not intended. 
\ 

l1 No\v, at present, every judge and lawycr is awal-c Lllat 
" whcn you come to ap;ly law to facts you have oi.clin:iriIy 
" and practicnlly more dilficulty if the law be found \i.ritten 

" in a statute than i f  it be a portion of the C o n ~ m o l ~  La\\.. In  
" the former case your rule is inflcsiblc ; i t  nlny be thc bcst, 

" in the casc of a Codc, which-onc set of able ancl Ie;ll-~l~d 
," rnen can collcct from the pnst and devise for tlle presc~lt, 
" but if there bc a n  blllission you canlrot supply it ; i f  tllc 
" words incall clearly one thing, you cannot call in  supposed 
" intention, or strong probability, or  clear reasonableness 
" to  lnalre them say another ; i f ,  in such c:lses, thc judges 
" strain the l;~\v, \7llicll, I conceive, woolcl bc clearly \\r~-o~lg, 
" and their decisions pre\rail, a ne\v onwi-ittcll lanr is gl-nclu- 
" ally gt-:lfted on your Code ; i f  they do lrot, n~id yoil al-e 
" driven to cn:ict sli~)ple~ncntal statutes, tllc \Tcijr 1)l-inciplc 
" of your  Coclc is dci):ll-tcrl fi-ow, and g-I aclii:~lly its s ~ ~ p p o s c ~ l  
I( advantages lost." 

Ancl hlr.  Justice Talfo~u-d says: " To rcduce thc sintiitr 

" ( n i ~  into a n;trruw compass is an object elltire1)- 11-cc 11-on, 



" objection, and \vlricll, if ;icco~nplislrcd \\.it11 cni-e can pro- 
"clucc notlri~ig L~ut good;  but to reduceunwrit tenlawto 

' 

" s t a t \ ~ [ c  is to clisc;~i-cl one of the g-I-catcst blessings we have 
" lor :~gcs cnjo),ctl in  1-ulcs cn1:nblc of flexible adaptntio~l. 

" I tlo I IOL tllink ;III)- gl-cntcr can be obtained by 

" a Cotlc. of t 1 1 ~  u~l\v(:ittc~l la\v for tllc loss; 

" I that, on tllc c t - -  new cluestions of the construc- 
" tion of tllc \\.o~-ds of the sanrc statutes i l l  arlse, unfore- i 
" seen di Shcult ics i n  coilsti-i~ctio~l would bc suggcstc!cl, and i 

$ 

'* new decisions, mol-e i~nsatisfactory than those u-llich 
1 

" cspo~~ncl  and applj- 111-inciples, woulcl become necessary. ! 
'<  I-Ion little tlre utmost learning and care which can bc & 

besto\\-ccl in fi-n~uing a statllte may avail to prevent a 
number of questio~rs iron1 arising in its language, nlny be , 

41ga~l le~-et l  from the example of the Statute of Frauds, * P I  

" \vlliclr, fl-nmctl b)- onc of the greatest la\vyei-s \r'ho ever . , 

" livccl, lras been the si~bjcct of almost ilurnbei-less de- 1 

' cisio~ls."l , . 

These delibei-ate ol>inions representing the unanimous 

judgment of tlre English Dench at  that time settled the qucs- 
tion of corlificatioll i n  England foi- a long period, but it was 
agai~i  inclii-cctly 111-oug 1) t befol-e Pal-liameilt in a gi-eat speech 
dclivel-ctl in  the IIol~sc oI Lords in 1%; by Lord \'\Testbui-y, 
tllcrr 1,oi-d Chancellor, in \vl~ich he ~~nioldecl his plans of l a ~ y  

reform. . ! 
Tbis great  la~tryer \\-ill certainly not be accused oi exces- f 

si1.c conservatisln or attachroent to present institutions. 1 1 
I'iis tendencies lvere stl-011gly i l l  the opposite direction. In- , ! 
deed, llc i~lcli~recl to tlre \-ie\v that a Code should be the ob- 

I 

I 
jcct u1tinl:lt cly ai-~-i~ccl nt ; but ire acln~itlccl that thc Coi l~mo~i  I 
I:,;iw ;it PI-cscnL \\.as 11)- no lucans l-ipc foi- such a mcnsui-c. In . 4 

i 
~ U I - S L I : U ~ C C  ol a inu~enlelrt nrllicll IJol-cl lTTcstb~il-)* nlay bc 

I 

- _  _ _ _ . . _ _  
1 J5ritish Pal-I. I'nl~ers, 1S51, Vol. LIII., 303. I I 

, 
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said to 1l;ive initiatctl in tlic speech above 1-clci-rccl to, a royal 
Co~nrnission \\-as issued in ISGG to Lords CJ-ann.01-tl~, West- 
bury :tlrd Cairns, Sir T. 1'. \Vilde (since Idol-cl Penzancej, 
hlr. Lo\rc (since LOI-d ~hcl-h-uolie) ,  Vice-Ch;lncclloi- J\Tood 
(since Lord I ; t t  herly ), Sii- George Rolvyer, Sir Ron ndell 
Palmel- (since Lorcl Sclbol-nc), Sir J. G. Lefevl-e, Sir T. 
Erskine hlny, hli-. Daniel, MI-. Th1-ing and 1 i l l  " to 

" inquirc into tlic espcclicncy of a digest ol the 1a\v and thc 
" Lcst means of ;~ccomplislli~rg tli:tt object, mid ol otlicrwisc 
" exhibiting in a conipendious and accessible fol-111 the lam 

" as embodied in judicial decisions." 

Certainly, all must agree that the co~isiclel-atioo of thc 
questions of Ia~v refoor~ 'could not be eommittecl to an assern- 
blage ol abilities superior to that exhibited by the above 

'\ array of disting~~isliccl names. And a l t h o ~ ~ g h  the cluestion 
directly sobmitted to tlle~n concci-nccl tlic es11erlicnc~- of a 

Dzkcst of the inn-, yet  the 1;~ngliage ol the C~mii~issiun was 

quite broad enough to req~lil-e them to consider tlre hcst 
forlm in  \vhich the law shoultl he embodied alrd expl-essed ; 

I 

and if in their opi~lioil n Code ~iroulcl bc such best, fol-m, they 

could not well I-cport in fn17o1- of LL Digest. Thesc enlinellt 

men reached no conclusion in favor of a Code. They rcc- 
olnmendcd an atteli~pt to compile a Digest only, but this 

rccomme~idation seems never to lrnvc beell acted upon. 
Several efforts have si l~ce been ~nndc  in Englallcl, mainly 

proceeding, it ~ ~ ~ o u l d  ayyear, fronl Sir J. 1'. Stepllens, to 
induce Parlianient to take soii~e steps toival-cl :I coclific ;I t' 1011 

~f pa l -~cu~a l -  c1cp:tl-tlncnts of the la\v. The fatc of these at- 
telnpts is clriit e inst 1-ucti~~c ill iul-ming ail estiln;lte of the 
nati~l-e of the opiniolls uf those n711o ad vocntc cot1ific:it ion. 
Sif J .  1.. Stel)llcl~s is onc crl tlre most clisti~lg~~ishcd of tllesc, 
and tllci-e is n o t  among thc~n ,  pi-olxlbly, n singlc ii :~i l t l  i~lol-c 

capable ol consti-ucting n Code. \\Tlr;rt hc cannot do i n  t i~ i s  



dircctio~r inny bettcr bc lct alone as an impl-acticable 

endeavor. No\\-, it l~appcns t l1:1t all soch measlli-cs in 
Engln~rd find I heir first close esa~nilr:ttioli bcfore a Select 
Conlmittcc of tllc I-Iousc of Com~nons, which genel-ally 
em bl-aces n good ~-~pi-~selrt ;~tioll  of legal and legislative 
:~bility, an(l \\-llosc c1clibe1-:ltc ol~inion tll:it I Io~lsc  selclorl~ 
ovcl-I-~ilcs. I n  I S T - ! ,  :I bill for tllc coc1ific:ition of the English 

law oi l~omicidcl t11-311-n by Sii- J. F. Stephens, was introduced 
\ into Parlia~nent, and I-efel-led to a ~ c l c c t  Committee; b u t  

the scl-utiny of thrlt body soon reveaiecl such fatal defects 
as to wholly condemn it. 

In  1S78 a Roj-a1 Commission was issued to Loid Blaclc- 
burn, hlr.  J~lstice Bni-I-y (of the Irish Bench), Mr.  Justice 
L~ish and Sir J. F. Stephens, to considel- tlre espccliency of 
a Dl-;tit Codc relating to irrdictablc offenses which had been 
prepared for the pui-pose of sobmission to Parliament. 

This Com~nission I-epor-tccl in 1879, and submitted a proposed 
Code cmh~-acing the ~r i rn ina l  Law, which was drawn prin- 
cipally, lire m:1j7 sul)posc, by Sir James. But  this was an 

estl-crncly modified lol-111 of codification, inasmuch as it did 
not pul-port to supersede the Co~llrnoll Law except so far as 
its own specific pi-ovisiolis n-ent. Ailcl even this clicl not 

s~lcccssfully pass the scl-utiny of the Select Committee. 
TV11at dcsci-vcs notice in coilllection wit11 this last effort 

is the iri-econcilable diffei-ence of opinion among the advo- 
cates of codification concerning thc illost itnpol-Lant ques- 
tions. The schc~nc had rcfere~lcc, 13ot to the ~vllole body 

of the Common LA\\., but oi~ly to thc CI-imii~al la\\; c:once~-n- 
ing \vI~ich, as n-c have alrc:ldy said, codification is not 
encutnbcl-ed \vi ti1 so many clilliculties. But  cvcil here tllc 

siipportcrs of the measul-c (inclucling Sir Ja~ncs  lrimsclf) 

tliouglit it not safe to cut :iltogcthcr loose f1-om thc urrirr1-it- 
ic11 l aw.  The latc Idol-d Cliicf J ~ ~ s t i c c  Cockbul-11, Iro\\rei~c~-, 

wrote a po\\rel-fuI Icttcl- opposi 11g- tile el11 ire incnsu I-c:, and, 
while he pi-ofcsscd hi~nself in  h v o r  of the coclificntion of 
the Common Law, dcclat-cd th:tt this pal-ticu1:~r scl~clnc, for 
the very I-eason that it souglit to 1-etain :dl of the un\\r~-itten 
law ~vhich it clih not espi-essly do a\\-ay with, would only 
" make conft1sio11 \vol-sc confou~ldzd." What I-CII;~IICC: is to  
be placed upon tllc opinions of tlre suppol-tcrs of a scllcmc, 
when they differ so widely as to what the nature of the 

project shoultl be, ailcl cle~~ounce each other's attetlrpts to 
carry it illto effect ? 

I11 speaking of coclificatio~l in Izngland, 1 should not omit 
to notice a class of recent statutcs in \~l l ich  parts of soinc 

\ 
particular bi-anchcs of private law have been I-educed to 

1 
statutory fol-m. Of these the Act ~ a s s c d  i n  1S82, relating t o  
Bills of Exc1r:inge and Pi-omissory Notes, is the   no st con- 

spicuous instance. Hoiv far this statute ln:iy serve an)- use- 
f u l  pul-pose c;tn of coui-sr bc dctermined only after a sufli- 
cierlt experience of thc effects of its opel-ation shall enable n 

judgment to be foi-lned. 13ut ~llould this juclgmcnt be 
favorable, it ~~roulrl l ,~-o\~c nothing i n  support of gnrn-nl 

codific:itioir such as is attempted in the proposcd C k ~ i l  Code; 

and this for two I-casons : in thc first place, it  deals with a 

chapter of the law which consists, for the lnost part, of 
forlnal technical rulcs, suclr (as has been alreacly pclintcd 

out) as inay wit11 so111c pi-opricty be made the subjcct of 
written la\v ; and, in the second pl:ice, it docs not piil-po~ t 

to codily the zuholc of that 1xnr. I t  does not aim to esclucle 
t he  uni?:ritten Comii~on Laiv, but expressly ret;iins it, 1))- n 

~-)rc)vision Illat such la\v shall continue in foi-cc \~llc~-cvci-  ii 

is not incoilsist cnt \\-it11 thc s t a t ~ ~ t e .  

TAThat ~'a~-tictllnl- ad\-antage car1 be cspcctecl fi-orll t llis 

enncl~ncut is ilol t~larlifest. The law tipon t l ~ c  j~oints coy- 

ered by it was already well settled ; and if this 1-cductioli of' 
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1 tlie s l ~ a p c  of a Digtsz', i t  would have fur -  f 2. A g t - ~ ~ a t  in[?-cmr o f  ~~lrcrrz'crilrt~r ilz thc nrzllirilzz'sirtriio,t nf 
c and the 1'1-ofcssion all the aid nrl?ich 1 I J~@/ the bra.-The sources of this uocei-taint). are t\vofold. 

c a n  no\v bc clcr-i~ycd fl-oln it. 1 First&, humnn l a ~ ~ g u a g e  is, at tlrc bcst, so in:lccul-atc a n  in- 

I 1 ]lei-c conclucle thc cliscussion of the question whether ' strumcnt, thei-c being often numcrous dillel-ent senses in 

any codific:~tion of our un\vl-itten private law is e s p c d i e ~ ~ t  ; which the snlnc word is undci-stood that thcrc ai-e, and alivays 

and il I Ilnvc l~cen :it all successful in the task, that question will be, a ntr~ltitude of doubts cancel-iring the lncal~il~g of 

. - Fi~-st~~.--Tl~e scheme of codificatio~l is col~dem~;cd on 

scientific pi-incii:~les ; 

Scco)z/Ny.--It is condemned by the teachings of actual 
expel-ience ; and, 

T/lir~~'&.--It is condemned by a preponderating weight 
of the opinions of jurists, j~idges and statesmen. t 

I slloulcl not,  ho\vc\~ei-, leave this subjcct rvithout setting 
down, in concise nncl Arcler-ly form, n statement of the evils 
which would flow II-om its adoption. These, or- sollle. of - 

them, lravc necc~ssn~-ily bccn tooc bed upon in the course 
of the preceding obser\ra tions. 

I .  T/lc nrccswr?;y lizt~-odzrction ijzto the law of n great m ~ s s  o f  

error.-As has been sho\vn, a rule en~lnciated by a statute 
must bc npplicd to all cases urhich fall within its scope, 

accol-diug to a fair interpretation of its language.   kt it 
be supposed tlint 1;lnguiigc employed in it is used with 

the best drawn statutes. And - .  all such doubts ~ o ~ ~ l d  be , 
to thosc which noirr arise froln othcl- soul-ces. ' 
f doubt docs not esist ill unwi-itten law. 

Secoizd&, mhencver statutory la\\', in its application to an 
unknown case, is found to work illjustice in consequence 

I of the case not having beell fol-esecn,' the effort and the 
I 

tendency alwnys'is to impose ~ io len t ly  upon the statute an 
interpretation not in harmony with the natural meaning of 
its language. 111 every such case, i t  is highly zr~zcertnitz -- 
yhcther the efioi-t would succeed. And this IS a source of 

uiicer taintp ~lnkn-to un \~r i t t en  lalv. 
1, 

3. '71rcessn/fl, freg~rcn f, sharp nrzd aftclz iLL-co~zc~i'lr~d c/lnr%rs 
ilt the Iazu.-Next to absolute r&ht, stability is the chief cs- 
celleilce in jul-isprudelice. Tl-]is virtue never uTas, and never 

call be, secured in ally high degree in the field of private 
law when sucli law is I-educed to statutory form. llT1~en_ 

cver a statutc is ioui~d to work illjustice, i t  must be chaugec!. 
Society never has cndui-ed, and never will endure, csccpt 
in trivial mntte~-s, any dealing by the caul-ts wit11 ],~-i\rnte 

thc u tnlost :ICCL~I-:IC)-, it is still 'impossible that its framers I rights not i n  ~ccordailce with the wf justi CC. 
.4 

should iizicili,.s.,ii~~ PI-ovid e for unforeseen cases. But  t h i  i So, also, \\.llcn uncei-tainty is found to exist, an~end ~ncn ts of 
statutory provisions, by reason of their generality, mast 

una~oidnblj- cmbi-ace such cases, and the I-esult neccss;lrily 
is that such cases must be disposed of by a statute fi-alncrl 
without I-clerencc t o  them, and consequently such dispositio~l 
is as likely to he  ~vroog as right, depending as it does 
wholly upon chance. 

the statuto1.y law must be lmde to remove the doul)t:!;. To 
effect sucll cllanges, the Legislntui-e i1111st be a l~pca led  to. 
The appeals ivill  nn.cl ~ n ~ l s t  bc fl-ecluclit,. I'lle h:~bii: o f  
changing thc In\v ncccssai-ily tcl~cls to clestl-oy tlic~t sc~isc of 
the necessity of stnbility \irllich is no\\, (;tltllc)i~gl~ L I I I ~ O I - ~ L ~ -  
nately dilninislling) one of thc gi-extest s:tfeg-l~ai-ds foi- plop- 
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el-~si~lcss ancl liberty. Bcsiclcs, these cha~lg-es are to be 
effected b y  a>~rncl-ous body, for tlrc most ],art 11~11olly uA-' 

s1;illccl in tlic dclicntc science with wlriclr they are thus 
cnlletl 11pon to clenl. 

W e  ilnvc n most convincing proof of tlre reality of this 

dangcl- i n  tlie Ilist.ory of our Coclc of Ci\.il Proccclure. This 
/ is a bi-anch of law which  may not innypi-opl-intely be re- 

ducetl to statutory forln ; although, as I conceive, tlrose 
forins sho111cI consist of rtrZr>s framccl by the courts who 
are to administel- the procedure. That Code, althoi~gh 

a t  one tillre illntle, by cautious and careful amendment, 
( to rtdcquatclj~ nnsnrer its purpose, has been so inces- 
i 

.i ; santly cllangecl by legisla~ion that even its princi1)al author 
, disowns and contclnns it, and fc\v pretcncl to understand it. 

I t  is to-cl:ly ~norc  embai-l-assing to the pi-actitionel- than it '. C 
mas in its originally imperfect state;  ant1 wlrat \vitlr its (. ' 
pl-cscnt condition and thc ~nultitucli~lous changes n-hich arc 
hereafter lilicly to bc inacle in it, tlie major!ty of 1nn.yei-s' 

justly hold :ill time elpentled in the st i id~- of it, beyond 
~vhn t tllc czig-encics of thc molnent require, to be missp cnt. 
Since its cnactmcnt ill 1848, 11101-e than sis thousand 

b, ~ e p o ? - t r r t  clecisio~~s ]la\-e been made of d~sputcs concernil~g 
its inenning, ;11id the unrcported coi~trorersies and decisions 

have bceir v:isll~- lai-gel-. Tlle public esycndi tui-e ivlricll has 
been occ i i~ i~oed  i n  ioterl)rcting. and amending i t  is incal- 

culable. I t  is s:llc, honrever, to s:~y t11:it it has involved an 

exl)cndit~~i-c of time by la\vyers, jutlgcs and  1cgisl:~tor-s (for, t 

all of which the peoplc have been ~nncle to 1):1)-) tenfold 
greater t.h;in that e~n])lo}rctl on Llle la\\. of proccclul-c d11r i11~ 
our ~vliulc 131-ecc(1ing 11ist.01-j- ; :m(l this, too, after nlahing- all 
just :~lluwn~rccs for Ll~c i~rcl-ease in I-cceirt timt>s of pol)ul:~tion, 

blisiness and \\-c;iltll. 'l'hc thought tlrat orll. \ ~ ~ l ~ o l c  body of 
pi-iv:ltc 1;iw 1113). be subjectcd to tlrc lilcc cll:l~~ges alrd 

hazards, as it cci-iaii~ly \vould bc if con~~ei-tetl into statlltory 
forms, is i n  tlrc lrigllcst clcgrcc alai-mi ng. 

But  in relation to substn~ltive law tllc d;t~lgcr is infinitely 
i greater. I t  is thc first ncccisity with a Code tlint its lan- 

guage should be to tlre last degree nczuratc and precise, 
and,  cspeci:llly its PI-inci1)al tcl-nrs, be al\rays used ill the 
snuze seuse. Doubt and conf~~s ion  \vithout end must be tlre 
result u~lless this I-equirement is f111fillccl. IIence, the most 

cautiocis advocates of cotlilication insist th:~t while a Code 
should contai~l tlre \vork of many minds, it should be sub- 

ject to the filial revision of one mincl, and aftcr its adoption 
should bc e s e ~ l ~ p t c d  fro111 interference by way of amend- 
\ 

ment, except at stated intervals separated by long periods 
and i bell only by a pel-~nanent Con~mission charged with 
t he  duty of supervising its PI-:ictic;ll operation. I n  the cnse I 

of the proposed Civil Cod&, no such caution in I-elation to 
a rne i~c l~nc~~ts  is suggested, nor is it wit11 us practicable. 
Eaclr Session of the Legislntul-e would pour forth its quota 
of.amend~nents, dl-a\vn by hands unl:lmiliar \vitl-l the Code 

itseli;d\iL\rn sornctilnes by laymen, dl-awn in haste, dl-a\vn in 
ignoranke of the ti-oe ~xea~li l lg of the Code itself. IlTl~at 

limit cnli'bc imagined to tlre confusion and uncertainty 
which must arise :titer a few years of s t~ch  legisl:iti\rc es- 

periencc ? 

4. T/k ssli6sii~lrjiorr ill fororsic &bate of colit?.ourrsi~~s cun- 

ce?.)riil,n- ~ 0 7 * r r ' ~  i r r  )lac& o f  calif rouusz'es co)zc~rilijrg pl-i?~cz)Z~~s.- 

I This \\~ould be a certain and serious evil. A t  p1-esent, 

I \\.hen :iny doiibt arises in any p;t~-ticulnl- case ;IS to \\ll~:it tile 
I - true I-ulc of tlie u~~\\?l- i t tcn lair is, it is at once assi~lncd t l ~ a t  

I tllc rule most i n  accordance \I-i  - 1.11 j  stic ice nncl soulid -- llolic). is 
, . 

tlle one ~vlricli must bc dcc1;ii-ed to be tlrc l n i a .  1 Irc scilrch 
T 7 

is for t l~nt rule. 1 he appeal is stlu:li-cly nl:~clc to 111c lriyhcst 

considcr;~tions of moi-nli ty ant1 jiistice. Tllcsc arc the I-:)11y- 



i n g  points of tlic stl-ugglc. The contention is ennobling 
and bciicficinl to the advoc:ttes, to the  judges, to the 
pm-tics, to tllc auditoi-s, and so indirectly to the urho'le co111- 
munity. The clccision then mndc I-ccol-ds anothel- step in 
thc nclvnl~cc of 1111111;111 I-C;ISOI~ to\~nrcls that pcl-fcction after 
\vllicll it fol-cvcr nspil-cs. But wlictl the Ia\\r is cor-icecled to 
bc wi-ittcn do\vn i n  a statutc, and the only question is wliat 
the s ta t~l te  incans, a contention iinspezik ;ibly inferiol- is 
substitu tcd. The dislmte is al)oilt 7 c ~ a z d s -  Thc question of 
what is 1-iglrt 01- \vl-ong, just 01- ~ n j u s t ,  is ii-relevant and out 

I 

place. The only qucstion is what has been written. 
W11a t a wrvtclred exchange for tlic manly encn~ln- 

the clcvntccl plane of principle ! 
5. The n?*l~. t l  0 f t h ~  ~t?[f-d€71~/0/?llf NI 0 f $ T ~ z V Z ( P  /L?zv-~(S t?.ll< 

71ltrhod of g?~urc~t/r.--This is, as 1 conceive, perhaps the .  
gi-avest mischief witli \\~lricll coclification is pl-egnairt. I t ,  
can~iot too oftcn be repeated that tlie practical busincss 
of ad ministci-ing private lam co1:sists in the application. 

5 S) by tlic courts of the national standard o[ justice to t h e  
usiilcss and dealings of men. This national stindi~l-d 

of justice is something- which cannot be embodied in 
I\ WI-itten 1-ules, 01- set down in ally form of \vords. I t  is tlic 

product of tlre colnbinecl operation of the tliought, the 
mol-nlity, the intellectual a:jd moral culture of thc time. 
Undci- our 111-esent unwritten system of law it is aseel-- 
tainccl ant1 n~:lcIe cffectivc by the judges, who know it and 
fecl it because tllcy are a part of the community. Tliq- t an- .  
not but 1-ccogi~ize it and yield to it, because thcir judg- 
mcnts ;)I-c subjccl to the instant and close sci-litilly of kecn 
PI-ofcssio11:11 ol~ser\re~-s, not to mention the ovel-sight of tlre 
p i - c s s a ~ d  tlic gc11cr;tl public. This national star1cl:ird or 
idcill of justice g-roiirs and dci~clops with the moral and 
intel1ectu:tl g ~ - o \ v t l ~  of the community, nlld tlli-uug11 the 

oper;ttio~l of juclicial clccisioll is tr:unsfcrrcd to the province 
of the lalv. l-lencc n gr-adunl clrangc, unpcl-cei ilccl ancl tin- 

felt i n  its progress, is contin~~ally going on in tlie juris- 
prudcncc of cvery progi-essi\lc State. The - ~intu~-;il agency 

thi-ougll ~rrl~iclr this henltl1~7 progress is e ffccLed is that of 
thc devoted students ant1 authol-itativc iirtcl pi-ctcl-s of tllc 
law. In  Rome it was the private jurisconsolts. c - 11) 1<11g- 
land and ~vitlr u s  it is the - judicial-y. .- 1l1e question is, shall 

this groirtll, development ;1nd impro\rclncnt ol the l ; i \ \ r  

remain undci- tlre g~iidance of incn selcctccl bj- the people 
o n  account of their special qualifications for tlie work, 01- 

be transfcri-ed to a nulncrous legislnti~c body, disqo;llificd 
by the natui-e of thcir duties for tllc cliscll:~~ge of this 
supreme function ? Thcl-c ought not, 21s 1 concci\-e, to bc a 

dificrclrce of opinion among nlcn wlro are willing to give 
this consideration tlle attention it dcscl-vcs.' 

. - - --- - - -- 
I 

1 IVe glndly borrow h<rc the well cliose~i langaagc of a very able and very 

tempcrate \rl.itcr, who felf that this consicleratioil called for a snrrcndcr of the 
advantages \\.llicli a t  onc I time 11c Lelicvcd codification ~nigllt fui-nis11. We refcr to 

the late J. A. ])ison, a di~t i~~gii i , l lcd I R W ~ C I -  of C;Iasgo\i~, "This  s I o \ ~  and gradual 

" evolution or spoiit;ulcous growtll from ji~clicinl decision, ancl the slon. opcr;ltion 

'' of custom in clcter~ni l~i l~g organic cliangcs in all tlic c lcpar t~~~cnts  of tlie la\\,, 

esplai11 how i t  is tllat tlicrc is :I co~ltinuous proccss of I-cfi~iunlent going on in 

'' the Co~nmon La\v of a cou~ltl-y ill all age;. As institutions unclcrgo n silcr~t 

" modification, as 11101-ality progresses, as  new ncecls and ilcw lnodcs of satisfyill2 

" needs collie to tlie surface, and as thc countervailing fact; of ncv-  node.; of fraull, 

s c  o~pression,  and of c r i ~ n e  also present tlie~nselves, a clcmand fi.~r suital~lc 1;~rr.:; 01. 

' " nlodific;ltiurls applicable to thc ever new circumstances nnnl;cs it-;t.lf f't.11 oil c\,cry 

*' side, and is instinctively rcspondecl to by the judges, ; ~ t  onci: Illc: .ili:~~.ur,s ailrl 

" rugulntors of pi11,lic scntin~cnt. T h e  change ill l:i\vs 51.) I1roug111 ;il>out is :;I, 

" escccclingly 1ni11~1te f1-0111 clay to clay, that it \vill o~i ly 1,c r~i,ticc,(l I ) ?  cc>rnlnl'ir~~; 

" classcs of tlcci;io~ls ~ n a f l c  a t  tolura1,ly long intervals of ti:l~c, on t h ~ :  5:Lrnc stalcs 

" of frict, ,a~lcl when ny positive: 1cgil;l;~tiou has intci-vcnctl. J-c-jr~ SIT \\.l~k.,lc- scztions 

" of la\\. silzlitly trnnsforrncrl, yoti scc nc\v rc;ioili nl.i-;i~)g ;~;lil  o'll1c:r.i tlis:ll>llc;iriri;,, 

not by \~iolenl revolution;, I ILI~ l ~ y  the ajtoni~hillg ol>cr;~tior~ of' t;l:)nlc s l~~ \ \ ' ly  - 

" w o r k i ~ ~ g  c;~uscs \yliosc csistcuce bcconies visible, a~icl \\.lll)>i: cti;ct:, a r c  to ljc. 
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Tlrc point no\\- under notice can be summed up in a very 
narrow compass, ant1 I cannot help thinking tirat i t  is 
decisivc of tlrc \\-hole qucstion of codification. 

( I . )  I t  is :igi-ccd on all hands that private jul-isprudence is 

l a scicnce; \\~hencc it follo\vs tliat i t  can be c ~ ~ l t i v n t e d ,  clevel- . 

opcd :tlrcl ad \ -~ inccd  only by tile ~llastcrs of that scicnce. 

(2.) I t  is also agi-eed tlrnt a leyislntive body consisting 
- -------- 

" measured only by gcncratioils or ce~lti~rics-like the stupendous geological 

" chxngcs-that contir~uous for~r~atiorl and destruction of strata-the subrnerjion of 

ancie~it conti~ic~rts-the uplieaval of new-not by cataclysms and eart1iqu;~lcs; 

" but as the result of forces whicll are in active operation around us day by day,  

and \vhiclr produce so littlc dist~irbance that their very existence is unpcrce;ved 

a till_\\re conteniplnte thcir vast results over epochs of time. 

\ITllat has been the great factor in the crcatio~l of the h1ercantile Law ? Not 
a legislative i~~tcrvcrltiorl-our Afercaniile Law has bee11 the protluct almost 

g c  entirely of c~lstoiu anil judicial decisio:~, and in ihe various stages of its history 

" it has moulded 2nd ailjusicd itself with the nos t  remarkallc sellsitive~less to ttle 

a progloss of coilimci-ce and civilizatio~l. The progress in illis pnrticulnr dcpart- 
~ n c n t  of In\\. is perlln1)j ~id\vIicrc bcttcr 01)scrvcd than in sucll a LooI; as  blr, 

La~lgdcll's collcciion of Cascs on Contracts fro111 tile earliest 1)~1-iod of filglish 

" I,a\\. down to the pi-cscnt day. Another great region or  imct of la\v \vl~ich has 
" uoderyone in a very rcmarkablc n1ar;ner this process of silent a ~ i d  inlpercuptible 

change, is the \vllole region of doctrines pertaining to Trusts a ~ l d  ~.ral!d-the 

" pro~nineilt nlnttcrs of equity jurisdiction in England. . The  whole doctl-i~les of 

cquity, both as  ;rvo~\~eclI~- aclrilit~istcred in tlie equity courts, and as they have in 

a a less obtrusive \my crept into and l,eri,add the decisiorls of the Courts of 

Common La\v, ~ ~ 1 1  these doctrii~es 1mi.r involved tllcmselvcs illto the st;lte of high 

moral rclillr~llc~~t. in irliiclr thcy s t  present exist, 1101 so llrucli by tile special 
*\ 

moral elevation of pal-ticular judges, as by tlrc corlcurrent or~ward iilipetus of tile 

wl~ole co~nmuiiity, which all the judges have shared and felt the i n f l t ~ e n ~ ~  of. 

" The  IlijLory or the analogous l'rxtorian jurisdiction, a ~ l d  of tlie I'r;ttorinn 

" do~l r ines  in 1t01il:~n ]GI\-, i i  J . I I O L ~ ~ C ~  ~ I ~ L ~ ~ I I C C - - ~ X ~ L ~ C I I ~ : I ~ - ~ ~  ill tjiicsti~ris uf Joltn 

"/i(l'c,s, n i 4 0 ,  rrbhts, ji(lcvi riluoilissn-of tlie sanlc process by \\.llich t l i t  uli\i.r.i t tcn 

" law of n cottnh-y al>ioi-l,j into itself the \\~holc grarltlnl refincllic~~t ;tilt1 rIcL,;itiorr 

" of aclvarlcil~g civilii;t:ioi~ ; lio~v, \\.ill1 tllc gc11c1-a1 : i d \ n ~ ~ c c  ill mo~- ;~ l  ~ci is i t i rcl~cs~;  

" or1 tllc part of tiic comli~tuiiiy, 1lle1.c comes a dcrnit~rd ill ~nat icrs  of (:ontr:tct and 
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pi-il~cipall y of lay men, possesses no single ql~nlificntion 

wllich enables it to prosecute the cultivation and ilnpr-OX- 
*- . 

7 

ment of this scicnce, and its ac1;ipt;ition to llulnitn allall-s. - - 1 
4 G./ 

(3.) The mode of effecting the improvement of private la\\. 
and adapting it to the e v ~ r - v n r ~ ~ i n g  wants 01 men, \\rhich thc 
recent ad17ocntes in England of codification suggest, is the cre- 
ation by the Legislature of n Coo~rnissioir composed of eminolt 
jurists, whose duty it shall bc to observe t l ~ c  ope]-ation of 
-A- _.-- - -- 

1L ownerdiiy, and legal duty, for Giie and still filler shades of fai t l~f~~lneis ,  for 

absolute purily of inte~ition, for the repression of all inclirectness of aim and 

duplicity of p11l-pose, for what has been called a superior re f ineme~~t  of nloral 
41.scrutiny into [lie duties which the law \vill enforce, the ncgligc~lces rvhich it will 

t 1  punisl~, ;he f~-ancls rlrvhich it rlrvill defeat. The Przeiorian Jurisprudence and the 

16 E q ~ u t y  Law of I--ngla~ld developed tl~emsclvcs undcr rlrviclely different aiiipices, 

and I thiilk ' the gron~tll of both systenls in graclual niccness and delicacy of 

6 c  per~c),tion-o€ tile subtlcit slrades of legal and nloral distinctioos, is n proof that 

all snfeltel-ed, i~nirrilten law groirs \\-it11 a nation's gro\\rtll, and refines itself 
with thc 11ation:~I rcfincrllent. T l ~ c  writings of tlic I<omnn 'la\vyers ancl the 

" histdry of l~o i l i s l l  E q ~ ~ i t y  jul-isdictioil alilie rrhibit tlic crq~lisitc ncct1r;lcy and 

' (  balmncerl moderation \\rill1 which, I in the ha~lcls of competcnl lnivyers, an 

6 c  unwritten law succeeds in doing, by  tile slo\r proccss of ad j~~s t rncn t  2nd 

1c refi~lcmcut 01 \vhich I have been s,>cal;ing, \\.hat no legislative eCfort eyer could 

accomplisll-.I .n!ean the work oirccl~lcing into scientific form, of fising, circuin- 

'I scribing, liil~itiiig, getting into practica1,le shape os iiistrenlcntr of justice, the 

appxrently indehrite and indefinable priuciplcj of morality---of sciaill;., nlipro- 

priating, and applying, day by clay, and year by year, the iuse~isil,lc incl-ctue11t 

1 c  and product of the declrciling mor;~l scnse a i d  conrcicoce of tllc natioii. This is I 
" what Snvigny nicnlis \\.hen I-lc s:~ys, in liis rcmnl-kable Trcatisc on tllc Yocation 

t 
d 6  of oiir Age for I,cgislntion, th;11 thc I:u.gc.it porlion of Llic ~ul\\-riltcn In\\ of cvci-y 

I 
" nation i.; thc cx:tct product ant1 niensurc of tlie 1iatio11;tl character ancl LCial?er--a 

8 1  rcflcs of its life zinc1 pl-ogrcs::. 'This nlio es1~l:~ins tllc iul~rlcusc inll)c)l.l;!ncc*, C V C i l  

I 
I " in tlic cast of :1 cotlificd In\\,, of liot overlooking t11c diNc1.cncc I ) C ~ \ Y C L ~ I I  it ~ ) ~ U C C S S  

4 1  of coc1iiic;~tiorl thnt 1'12s g011c on, :LS t h ; ~ t  of I;I-;LI~cc, s i ~ i l t ~ l t ; ~ ~ l c ~ ~ l s : l y ,  ns i l  were, 

" with the clevclol)lnc~it of the law, a~ l t l  a Code to i)c franlcd nt 011c SLSOI~U, and . 
" miicle al)solutc and final, sucll as ou1.s might be." (Journal o i  Jo~-ijpr~lclenie, 

rS74, 1). 312, ('f ny.) 
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1 

the Cotlc, :111(1 to 1-epol-t at i11tc1-i~als-say, of ten jcars- 

what irnl)l-o\~a11~1its~ cli;l~~g-cs :111d :~dtli tions should be made. 
I I t  c o r i  call sucll a nlodc of amending, im- 
pro\rit~g n ~ l c l  ntlnl,~il,g t llc I:IW bear to tllat \vllich is now in 
nctll:tl o1)ci- tion on, i l l  \\-llicll thc \vholc mac11incr~- or ndtninis- 

tel-ing justice, c~nbl-acing, upon the Bench, tenfold the 
ability ;i11c1 lcnrl l i~~g wl~icll could be arrayed upon a Com- 
mission, :ind all the nbilitj- of the Eni-, is silently, slo\i-ly, and , 

I ~vitliout violent c l l a~~ge ,  performing, as n subsidiary func- 

tion, this ircry task? I lo \ r  poor the aids and advantages 
possessccl by a Baal-cl of Co~l~missioners for ascertaining the 
true 1-ules i\rhicll justice and sound policy should apply 
to huo~:in aflairs, compnrcd \\-it11 thosc enjoyccl by a Bench 

' of judgcs, who have before them the l i z~ ing  conditions of 
fact, and tlie aid ol :uriln:lted clebate by the highest ability 
which eitlicr arnbitio~l, the love of applallse, 01- the lovc of 
money, can tcmpt into the sel-vice? The imiuensc mncliinel-y 
of the judicial cstablishlnent is inorecl on1)- at  an enol-mous 
p~iblic expense, and el-cn this is a slnnll item when compared 
wit11 the private expenc1itu1-e ~vllich it in\rolves, ant1 its sole 
function is to ascci-tain and declni-c i ~ ~ ~ t / r - t r u t l ~  in the realm 
of fact, ancl t 1-LI th in the realin ol scicnce. What could surpass, 
01- p:lr;lllcl, the folly of cliscal-ding the aid of this pi-ocligious 
instl-LI mcntali ty iul-nislrcd ready for use, ancl I-eplacing it 
with ;in :~dditionall~- czpelrsivc contriirance in the shape of a 
Commission i-cpl-escnting biit n s~nall  fraction of the ability, 
ant1 el~joying nonc of the pre-elni~lcnt aclira~ltnges possessed 
by tllat. \\iliicll is thus abn~~clonccl ? 

6. 7%~-  loss of aiioihrr ilixisiijict iizstrl~inr)zin/ity for the i~i~,-oz,r- 
~ L P ) Z ~  oJ thr LQZU, v i ~ .  : t h o t - f ~ ~ r i ~ i s h ~ ~ ~ Z  .bj) thc zw?*itir~g~. qf pri7!otf 

j u ? - i r / r .  ---As has :il~.cad~r been shown, it was fi-om t li is sou 1-ce 
that tlic I<uman la\\. d l -c~v  its 111-incipnl nutl-iment; and \vho 
will uildel-take to cstiinate the valuc of thc co~ltl-ibutions 

which thc j111-ispl-uclcnce of England aiicl Amel-icri 11:~s from 
time to t imc received from the private 1:ibors of Coke, I-Tale, 

Blackstone, I-1x1-grave, Sngclen, ICent ancl Story ? 
Such ~ltillcls \rill lend tlleil- eflorts only whilc thc lni\r I-c- 

1 
. I mains, a s  no\lr, a science unimpl-isonecl i n  the rigid language -- . 

I of a statute, and susceptible of development, cultivation and - --. -. - - . . 
improvement in the siilne manner as other sciences. 
The flowel- of genius and eloqoence may flourish under the 
" gladsonle light of jurispl-udence," but would withes and 
die under tire dull s!rndoiv of a Code. Bold intellects \vill 

enlist-with ardor in the strifc, if i hc  contest is to turn upon 
i the weight' of renson and  argument, but abandon it with 

I contempt, if it is to be dccided by vote of a L.cgisl;ttnrc 01- a 
' i Board of Commissioners. 

I 

Inzv of all Erzg/is/~ spenkiirg States t o  n rnil~~.--lie\o \\rill clues- 
tion the extreme importnncc of this object. That a private 

i 
transaction bct\~rcen incn in Ne\v Jersey or Ollio should be 
governed by a clilfcre~lt la\v fro111 that \\7hich \roulcl I-ulc the ! same transaction in New Yol-k, nlust bc a great cril. The 

popular standards of justice in diiiel-cnt States and ilntioi~s, 
though i n  luost pal-ticolars /alike, I are yet in rnal~y re- 

spects cliHerent, and lead to / thc adoption of c1iffc1-ent I-ules. 
I<ight, reason and justice arc, ho~\~e. r~er ,  every \vhcl-c the 

' same; ant1 ill proportion ds the poplllar stantlarcls arc clilti- , 
vatecl and mad'e to apisroaclr pel-fcction, they are brougllt 

+ . more and Inore intc unison. The pi-ogi-oss of ci\rilizntia~l 

) 
acting upon thc coul-ts under 0111- yrcscnt systcm is c011- 

tinually aiding this appi-o:~ch to ullity. Thc oyiniolls uf tllc 

coui-ts allpealillg, as tlrc): no\\. appeal, to tllc s:urlc I)]-inciplcs, 
are nut only citcd as :~utlio~-itics in tile jul-isdictions \vh, 

they arc 1)1-uiro~lnccd, but ;LI-c l i s t c~~cd  to \\.it lr I-cspcct i l l  :I 11 

others. Trutll is welco~ued, fro111 \\rh:lte~rci- c1~1ni-tcr it  niny 

f 



pi-occed, :111c1 in ~ I I C  co~illict r~it11 error rvill e ~ c ~ i t  ~lally c v c v -  I 
i 
i 

\rrhcl-c pl-c~:lil. 'l'lris 1.ecip1-ocnl i i r f l  uei~cc of the ilitcllcctunl 
I 

and 1cg:il cult 111-e of il~clel~c~~clent States which tlllls tends to 
i 

bl-ill= all ] ) l - i \~n tc  1:1\17 to a i l~ l i t~r ,  I ~ I L I S ~  of nccessity cease 1 ,  
\r.hell t11c cucl~-ls, i~istcacl of foi~~iclillg tlleit- jlldgrnellts upon 

I/ ! I ! pl-incil~lcs u.11icl1 11111st b~ C ~ ~ C I - ~ \ \ - ~ I C I - C  tllc snme, are obliged 
I to klsc ~ I I ~ I ~ I  upon thc lnt~g~lngc of stat~ltes \rhicll rnay 

e\re~-)-\\rlic~-c bc dilTcrcnt. U7hnt more desirable condition, 
~vhnt  more impressi~e spect:tcle can thele be, than th ;~t  of I 

I 
fifty ~ t a t c s  of a great continent, and Empires beyond the 
seas, all appenlil~g to tlic same la\\., and niining to clro\rn all 

dissent in one col~cul-ring- voice ? And what more miscl~ic~r- 
1 

ous co~~di t ion t h a n  tllat all thesc States and nations should 
Il;tvc Codes, each dillel-ing fro111 every other, urithout any 

conceir~ablc agency for bringing t h c ~ n  into unison ; but 
I 

gravit:lting, by n i n \ \ r  of their being, into infinite diversity ? 

utory law, alld tll;~t tile 11 re s e l l m s t i c c  existing in 
-C 

tlle bl-c:;lsts'of all illell gives them n better kno\\rleclg-e di 

Noi- is there an)- advnntngc rvlrich codification call afford 
by vr:ty of ~ - e c o l ~ i p e ~ ~ s c  for thc mischiefs thus enumerntcd 

which are insepnl-ablc fl-om its ;idoption? I rvill not stop to 
I 

answer the insincere assertion that if the la\\. be written in . 
a Code laymen can co!npl-ehend it and becolue their own- 

larvyei-s. The sober advocates of codification never innke 

- 
unwritt.cn la\\. t l ~ n ~ r  they c:111 evcr attain of stittiltc~ by the 
most diligcllt pci-~ls:~l? The assel-tion that a Code cnablcs n /' 
pl-ofcssional man to ccrlify llimsclf conccrlril~g- the laiv i\-itli- 

this clnim, and even Bentham himself expressed a coiltempt 

for this nd cnpin~idz~~n pretense. \1711at law)-er does no t  
know that the poiilts up011 ~irhich Ile is now rnost f r e q ~ ~ e l l t l ~  t 
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h 

out ll:lving rccoul-se to the extensive libraries ~vllich are at 
present necessary o r  useful, has as little foundation. NO 

la\vycl- call truly possess lrilnself of what is jusily terlrlcd a 

R I I D I D ~ ~ - ~ z ' ~ ~  of ~11e l a ~ v  without  undci-stai~dii~g the reasons and 

philosoplly upon wl3icll it is foullded, and thc llistoi-). of its 

developlne~rt ; and for tlris purpose libi-ai-ics ccl~~ally erten- 
sive \\rill be I-equired iiritl~, as \vithoot, a Code. And  if there 
were any advantage in  this particular, a Dkcrt would furnish 
it  as adequately as a Code, and sucli a work is thc proper 
fruit of private 1:~bol- and enterprise, and recliiircs no legis- 

lativc sanction. 
In this discussiou I have thus far said little concci-ning 

t h e  nlerits hr Jefects of tlre particular specin~cn of codifica- 
tion ivbich has been so repeatedly pressed, and will, doubt- 
less, be again pi-essed, up011 the attention of tlre Legisl;itul-e 
of New York. I have encleavorecl to show that any attcnipt 

a t  tlre codificatior~ of the iinnrl-rtten I;LIV, wit11 ~rhatcvel- skill 
prosecuted, proceetls upoil :I false tllcoi-y, and is ari en-o- 
neous inovc in leg-islation. But it \vould be \rain to c x ~ e c t  

that all w l ~ o  may bestow upon these pages the lioilur of 
their attention will concur in these conclusions ; and inany 

mny bclieve that it is possiblc to coirocrt thc un\\~rit.tcn l n \ \ r  

illto such concise statutoi-y fol-111 as to secure great public 
benefits. T o  such ~nii~cls tllc qucstiorl of Lllc rn~ i i t s  of this 

particl~lar perfo~-mzince will be a mntte~. of intci-est, and 
candid ones will no t  yield their nsscnt to a schcinc \\-hicI~, 
by I-caso~r ol its oirn peculiar delects, \voulll scr-ire ollly to 
add iurther- cor~fusion, linccl-tnintjf and 1x1-l)lcsity to tllc 
admiilist~-atio~i crl justicc. Tllc nttcntion of sucll is i u ~ i t e ~ l  

to thc follu\vii~g co~lsiclcl-atiuns, ir~ll~cll scc~ii to t11:ll;c it vcl-y 
plain tll:it, even if  somc scheme of co~lificntion \jrcl-e expc- 
dient, this, at  least, shoulcl bc l~ci-cii~l)toi-il~ co~~dclnlled. 

The  p1-oy0scd Girjil Lbrh I~ncl  its 01 ig-in in ollc of tile 111-0- 

applied to for atl\rice arc those which ni-e govcrnctl b y  stat- 
k 



1 
visiolls of'tllc Stat c Coiistitution of 1846. The pui-poreof this 

pi-ovisio~l \vas to make I i t ,  wi th  the vie\\. of 
1 

ascci-t:~ini~lg \\- llc0tllcl- ;I codification of the la\\., in whole or  
i i ~  1":" 1, colllcl be uccoinplished wllich would promise a 
public bc11cli t sil flicicl~t to jllstify tile Lcgisl;~tu~-e in adopting 
it. This, of   cot^ 1-se, could not be detel-mined exccpt upon 
all csanlin;~tio~l of tlle finishccl n.o~-k ; and the provision con- 
telnl)l:itcd the cl-eat~on of a Commission, which sho~lld be 
ch;lrycd with thc duty of n~nl<ing a Dl-aft Code and report- -- 
ing i t  to the Legislatore for the actioll of that body. The 
respo~~siblc du t ~ -  of determining the momeiltous question, 
\vlletllcr it rvould bc expedient to supersede the existing 
law, in rvliolc or in part, by such a Code, would necessal-ily 
rest upon tlic judgment and disc]-etion of the Legislature. 

Under this provision the present proposed Civil Code was 
reported to tlie Legislatui-e in 1865 ; it  \vas printed and very 

widely disti-i bill ecl thi-oughout the State. Tire Commission- 
el-s appointed (altllouglr the rvorlc has the sanctiol, of two only 
of their names) u-cl-e hlcssrs. 1Villia1-n Curtis Noyes, A. IV. 
Bradford, and D. D. Fielcl ; buf the geiltle~nall last named 
is undci-stood to have had far the largest share in its prep- 
aration. R I r .  Noyes died, greatly lanrented, before tlre 
\~rorl< \\.as reported. Each of these gentlemen enjoyed a 
high repute for intellectual abili t ) ~  and professional skill. 

I 

&TI-. Noyes and All-. Field llad, during their professional lives, 
been actively employed in a very varied and general practice 

i of the l a~v .  Such absorbing occupnlioirs scarcely afIorc1 tlre 
: leisure w h i c h  enables a inan to attain a thoi-ough scientific, 
kno\vledge of any br:~nch of the law. MI-. Bradford filled 
wit11 distinction the impoi-tall1 judicial office of SL~I-1-ogate 
of the City and County of Ncrv Yo]-k, and had acquil-ed an 
unusual mastc~-~l  ol the la\\. rc1:tting to wills and tlre ad-  

ministi-ation of decedents' estates. Ilis attainmel~ts in othel- 
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branches of the law were not extraordinal-y. Neither of 

these gentlemen abnndonecl his ordinm-y occupation to 
devote himself to the work of p~-cl,ai-ing this Code. I t  is 

t he  LI-uit of such hours as thoy coultl rescue irom other 
engrossing dcmands. The scientific advocates of codifica- 
tion ~vou ld  snlile at  the suggestion t l ~ a t  such men ,  with s u c h  

opportunities, cor~lcl pt-oduce a genel-a1 Code mortl~y even 
of the name. Their 11otion of sucli a work incltldes 
the devotion, to the csclusion of all otlicr occul);itiolls, of 
lrtnlty minds, embracing the special masters of each branch 
of the law, during many years, and the expenditure for the 
purpose of securing suclr exclusive devotion--of at least 
a million of.dollars. And t l r e i~  view is, that unless the il-ten 
fully qualified for the task can be found, and their services 
secured, the enterprise shoulcl not be under~al;en.~ These 

observations are inade in justice to the authoi-s of the 
work ; for it would be no impeacbmcnt of tlleir nbiliti~s, 
if the performance sliould be fou~-td to be inadequate. The 

subl~~issioir, ho~vevci-, of a gl-ossly iinpcl-fcct \\~orli 
\vould 11ccessa1-ily reflect u nfavol-ably upon their gz~niz- i ' 

ficatiozs for tlre task, and the trustworthiness of tlleil-: 

recorn mendations. 
-. -- 

1 Austin, not\iritllsin~idin~ llis belief in tllc feasibility of a general Code, if men 

colnyctcrlt to tlic task of proclucing one could be found, discourages the endeavor, 

unless this prime condition can be satisfied. 

But taliing the cluestioll in the concrete, or wit11 the \;ie\\r to tile espcclicrlcy 

" of ~~Clific;itioil ill this or  that c o ~ l l l l ~ ~ i ~ ~ i t y ,  a doubt may arise. For here we 

must contsast ciisting ]a\~-not \\rill1 the beau ideal of possible Codes-but 

" wit11 that 11nrliculnr Coclc \yl~icll an  ::tlcmpt to coclifjr \voulcl thcll mlcl tllere 

" engender. Ancl that l>nsticulas and practical questioi~, as  I-lcsr vo11 Lavigny 

" h a s  rightly juclgetl, \\rill tu r~r  lllninly on the ansiver n.11icli musl bc givcrl to 

" anotlicr ; namely, AI-i: tllcre nlen thcn and tllere c o ~ ~ ~ p e t e n t  to the tlilficult task 

" of successfi~l codification ?--.of pruducing a Code which, on the \\-hole, I\-ould 

" inore tha11 co~npcrlsatc tlic evil \vhicll must ncccsjnrily sttelld tllc chnnge?" 

(Austin's J~I-isprutlencc, Campbell's Ed., vol. 2, p. 1 ~ 3 . )  
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r .  1 hcsc Cointnissioncl-s, i n  ~ -cpo~- t i~ rg  tl~cii- Draft for a pro- 
posed CocIc, p~-cfnccd it \ \ -~ th  a n  " Introduction," in which 
they tral-rate tllcil- I:ibol-s, a ~ l d  tliscuss some of the questions 
conccl-ning coclification. I t  is understood to have bcen 
pcnlrctl 1)y hIr.  Fielcl, and it contains tlrcir, or at 1c:lst llis, 
ic1c;ll of \rl~;lt i r  Codc sl~oulcl be : This sllnll be given in 

, 

his O \ \ ~ I I  Inngungc.  " 'I'lle recol-CIS of the C O I ~ I I ~ I O I ~  la\-\. a1-e in 
the rcports of thc decisions of the tribunals ; the records of 

the statute law are in tlle volumes of legislative acts. That  
" these 1-ecol-ds are susceptible of collation, analysis and 

an-angcmcnt, might 11a1.e bcen ass~lmed befol-elland, even 
'( if we 113d so t  the proof i n  our libraries, in digest upon 
" digest, 11.01-e or less pci-fect, to which we daily resort for 

coo\rcnience and instl-action. The mor-e pel-fect'a digest 
becomes, the inorc nearly it appl-oaclres the Code contem- 

plated by tlre Constitution. In other WOI-ds, a complete 
I !  

" digest of our existing law, corninon and statute, dissected 
1L and :i~rnlyzed, n\~oiding repetitions and I-ejecting contl-a- 

dictions, moultled illto distinct 131-opositions, and arranged 
I 
I 

" ill scientific order, with proper amendments, and in this 
fol-ln sanctioned b r  the Legislntqe, i s  the cod-e 

' L  organic law cominnnded [sic] to be illnde for the people of 
-q 1 

this State." (1:irt.l-ocluction, p. xv.) 
I ! 
I 

Without stopping to inquire whether this language well 
describes what a Code should be, all inust agree that it de- 
scribes a Dig~-rt) 1\4lich, if it existed, o r  could be created, I 
would be of pi-iceless value to the \~rorld. A bool; contain- .!! 
i ng  a statement in the manner of a I)iges!,,and i ~ r  allalyticnl ' I 
and systenlatic l o r m  of the 11~11ole unwritten law, expl-essed 

in accui-ale, sciciltilic l;lnguage, is illdccd a thillg- \\lllicb the I 
legal profession has yea]-ncd aTtcr : i 

" l'roplicts ; ~ u c l  lii11gs desired i t  long, 

A11d died ~vitl-ro~lt the sight." 
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Suclr a \voi-li \vollld not, il~tlccd, sril)c~-scdc tlic 11-eatiscs and 
I-e~oi-ts, 01- dimi~risll tllc ncccssnl-y size of lib]-arics; b11t it 
would, by facilitating, snrw labor. I t  mould 1-ef1-esh tlic fnil- 

i n g  I ~ C I ~ I O I - ~ ,  1-elxoducc in tlie inintl its fol-gottcn :~cquisitioils, 
esl~ibit  the body of the  l:l\v, so as to en:lble a ~ i e n -  to be had 
of thc \rlrole, anti of the relation of the scvel-a1 pal-is, and 
tend to estrtblisll nncl makc familiar a uniforin nomenclatul-e. 
Such a tvorli, well esecuted, would bc the ~wi l r  mrruiiz of lh 
every la\rryei- and cvci-y judge. I t  would bc the one inclis- 

.pensable tool of his art. For-tune and falrle sufficict~t to satisfy 
any measure of avarice 01- ambition would bethc sure 1-e\vard 
of the man, 01- the mcn, wlro slrould succcctl in c~>ilfei-ring 
such a boon upoil his fellows Sucli a \~ot-l< \vouid not, in- 

deed, in our view', be suitable to be cnnrtrd as the positive 
law. for evc;~; it would be found to wholly fnil in its opera- 
tion upon 1 1 ~ : ~  and unfol-eseen cases ; but statutoiy enact- 7-h 

w b l e  to pronounce \vl~cthcr the actual performance 
has i n  this ii!stnnce curl-espondecl in  any reasonable degree 
to this high ideal. i l l 1  will agree that its actual I-cception 

by the professioil inust be an infnllible test of this ques- 
tion. W e  xi-c simply, tllercfore, to ask, is this \vork, 
1;:lring been published for ncarly twentj. years, at tlie 
elbow'of every 1nuryer and jiidge, ant1 like 1$11t ~ I ~ c L B I D C ~ ~ -  
stone, in tlre liands of cvery stuclcnt ? Do thc 131-csics of 

the counti-). gi-0211 ulrdcr ihc labor of pl-oducing c o ~ ~ i c s  sill- 
ficient to n~cc t  tlle demand? On the cantlALtry, nltIlo~1;;11 

tl;ous:lllds ol cui~ics of it. wcre distributed, no ~ i s c  \~ : l s  c i  L I -  

n ~ a d c  of tl~eln, and they s1)ecdily fonnd thcil- \\-ny anlulig 
tlrose co1lcc;t ions of bib1iugral)lric;ll I-ubbislr \rhicl~ tilnc. : L ~ L - ~ L I I I -  

r .  

ul;ttcs in cvei-jr 1:1\\r library. L Ire Legisl:it~~~-c to \\llizli i t  \\-:is 

I clx)l-icd f;iilcd to t:~kc f:i\roralrle action upon  i t ,  ilit1i.c (1, 



scnl-cc-1)- tool; 11otic-c of it, nlld tlic ln\r)-c~-s found it. to con- 

t i  1 t 1 i  ! i c  I i c  t i  I I : l o i s  It 
c o ~ ~ l c ~ s s r ~ l  its oi\-n illt~-il,sic n-01-t lrlcssncss 1))- sinlii~lg \i.itliuut 

o - I  i 1 i f  o I - I .  I t  is no\\- s-l-n\~cljr 1)1-ol)osctl to 
c tlr is u ; c , l i~ s  p1-0Gict f1-otn mcl-itccl ol~scur-ity, to fix 

upon it IIJ -  st;~tutr' nn nlrl)~-ovnl \rhiclr ncitlici t l ~ c  13c11cll nor 
t l ~ c  I3;ti- c.\.cl- gn\-c, :ind nial;c it tllc positive l a ~ v  of the im- 
pel-i;ll S t i~ tc  of S e \ ! -  1'01-I; ! 

S o ~ ~ r c  Ilia)- thin];, Ilo\veuei-, that the test above nppliccl to 
clctel-~ni~rc the cllni-actel- of this woi-k is not the most satis- 

fnctoi-JT, :tilt1 t h:it t llc ~)cI-foi-mance is el~titlcd i o  an es;unina- 

tion o i m n  it.; on-ii merits. Any dcsii-c foi- n close inspection 
of tlic cl~ri~-;tct'i- of the \voi-Ii should, of course, be \velcomcd ; 

b u t  it \\-ill  not be cx~)ectecl t l ~ a t  this whole Ci71iZ Coh should 

bc ~natlc  t h c  ;.~il)jcct of csamil~ntion \ \ i ; l l l i l l  tllc limits of a se- 

view ~ \ ~ c l i  so ezteiiclcd as the present. I t  is, howevel-, possi- 
blc to sclccl .+i)me par t ,  l?res~ininbly as \sell cseculed as any, 

ant1 su l~j rc t  f;;.?! to a scl'iitiiiy. The writel- liar; all-cady I1:icl 

occasioi~ to ni:ikc siicll a n  czanlination of n single AI-ticle lot- 
the pi11 pore of suppol-ting a reluonstl-:incc ag:liilst tlrc 
mcnsul-e addl-cc.;i.il to Co~nmittecs of thc Lcgislntui-c, and it 
n2ay be \\*ell t o  iiico1-1:ol-:1tc in this place the i-esults of that 

Inbol-. Tlic 211-ticlc I-elci-I-cd to is the Filth of Chap. 111. 
c 7 .  c 1 ,  1 111. ol the 111-alt Code i-cpo~-tcd as  ;ibo\re 

~noltiolicd i i i  1S6 j .  I t  consists of eight sections oilly, and 
contains :i l l  ti131-e is in this liro~~osecl CiuiZ Coi lc rdi~ting- to  

r > tlie la\\. of (;ei~ci-;ll ilverag-e. 1 lie Part t h ~ ! s  sc1ec:tccl for 
sc i -LI~~I I ) .  I~-:I.: ul-igi~rally t:ilceli : ~ t  rantlorn ; but, it Ilappcl s to / be a11 :ll-ticit, cxcecdingly \\.ell ;td:ipted lola t,iic 1)~il-pusr: of 

tcstitrg tlie 1.1.it.1-irs of tlic pel-101-~rin~icc, for tllc 1-crlsol~ that it  
is all inst.;~l.~ce of thc attelnptetl codification of a piccx of 

I ~~~~~~~~~~I 1 I I  this pol-tioil slroilld bc f o u ~ ~ t l ,  upon 
a closc cnl::i:~ntio~l, to be g~-osslypdclccti~~c, it  ~ \ - o ~ ~ l t l  ilot 

indecil irc.ces~:i~-il)- folloiv tl- at tlie rcst was cclu:llly bad, but 

it ivo~iltl f ,  , 1 1 0 ~  t lrat ~ i o  otlici- part co~ild s:lfcly L)c acci.i,tcd 
, z.jOo/, ti.~i.\i; :i11c1 tlint none of it sllould bc cnnctcd :is in iv ,  

i until it5 a( cil I-.icjr Ii;~d becir deino1lst1-nt rtl 1))- a cl itic:ll cs-  
a~~i ina t ion  of t l ~ c  \\rllolc. . . 

1 Thc 1 : i n r  of GCIICI-a1 A\~cl-nge is not of s t ; i t ,~to~)-  01-lgln, 

but 1-csts simply ullon thc dict:ltcs of 1iati11 ;il justice and the 
usages of t l ~ c  commercial \vol-:(I. I n  inni-itillic a(l\.cn t tu es, 

when the ship and cargo arc iilvol\7etl i l l  a peril u~llich 
threat ens tlrc I\-hole, the . i / i i ? z t~ i t r r~y  s r r c~ i j c c  of n part nray 

have tlie ellcct 01 scscuing tllc 1-csidnc fl-om ot11c1 wise in- 
evitablc d c s t r ~ ~ c t i o l ~ ,  If sucli sac1 illce bc m;lclc and snlcty 

secui-cd, justice rccloires that tllc loss of this pal-t 
sho11lcl not fa l l  wholly upon its o\ilncr, b u t  tint it sliould 1)c 
equally distributed arnong the oivnel-s of all pl-opcl-ty a t  

risk in PI-opal-lion to  the \rallies of their sevc~-;il intcl-csts. 

Sometimes, ;ilso, it  is neccssai-y to i~zciir r~)ip-nsc lo  relieve 
a ship fi-oni a pel-il in  \irliicll she is involved, as for tlle lliring 

of tugs and lig-liters i n  +the case of n str:inclillg, and, i n n s -  
much :is tlicl e is no I-c;rsoil \ v I i j r  cine of llic pal-tics ill i~licl-cst 
should iircul- s~tc;li an expense I-atlicr th:~n aliotllel-, it is 
s i~nple  c~~i1it.y to ti-cat it as tllc cooilnon b~lrclcn of all, to be 
disclial-gcd by a rat:~ble co~itl-ibiltion. 

Tile Sections of the Code I-clei-I-ecl to ai-c as follo\trs: 

'illl<'l- 1 CI,I< 17. 

, 
Section I 124.. 

112;. 

I I 26. 

1127. 

112s .  

I 129. 

I I 30. 

1131. 

GJ<XI:~LIL ,I~~E~:.\,GI:. 

Jctl ison :111cl ycnes:~l average ; what. 

01-del- of jettisoil. 
By u-lioill 1n:idu. 

Loss ; lio\v boj-IIC. 
Gcnci-:il :i\-cr:~g-c loss ; Ilour adjusted. 
Vnlucs ; iio\\. ;~sccrt:~inccl. 
, . 1 hillg-s st o\rcd on decli. 

Apl,lic;ition of tlic fol-cgoing I i~lcs. 



sion t 1 1 1 1 ~ t  1);' ~ r i : ~ l ~ i j ( : - ; [ :  1.0 c\J~:I-)T 01.1~: L I I : I ~  lttitil stlclr ;I woi-k 
is cloirc, 1 1 1 1 t i 1  tlrc sul,stancc of the: I I L I ~ ~ C I * O ~ I S  dcc i~ions  
v i c  I I 11r:~dc c o ~ l c c ~ - n i n ~  t l ~ c  :ipplic:ition of tlie 
gellet-a1 111-i~rcil)lc.s is estl-;~ctcil ali'cl 1-ed~icet1 into tlic for111 of 
~ - i ~ l c s ,  tllc dccisiotls tl~e~irselvcs \\rill bc in n o  1-cspect super- 
sccled. 

?'l~cfi.zi cl:liin, tllc1-cfoi-c, a t l~nnccd by the ],lY;)nl(~tCl- of this 

Ci.~li( CO~?~~, to the clIcct that it  \\rill supci-sede the ileccssity 
fol- c o n s u  /tills- t . 1 1 ~  ])i-cscl~t ~ i i l i l  ti tiidc of ~ C C ~ S ~ O J ~ S  i111d COIII- 
~nc~rf.;~rics, is \i,li(-)lly unfourldcil. Tlrci-c is not n jutlicinl 

opi~rion, it-cntisc, digest or  tcst-bool; now ncccssnl-y oi- useft11 
to  the 1:l \r-ycl- 01- tlic juclg-c in nscel-taining \i\;l::lt t-he 1;1\\~ of 
ge~~(:t-:~l : I \ ~ ~ I - ; I ~ c  is for  211 )- l):~i-tic~il:il- C:ISC, \vI~icll \iroi~lcl not 
~-cn~nil i  j l l s ~  :I.: i~ccc-;s:~:-y 01- iisefill iiitci- tlic :~doption of this 

Cii~il Co!i13 ;is bciore. And it is ci~til-ely safe to say that t l ~ r  
Co:la itscli i n  su(:ir :L cnsc ivould ncirci- b- cons~llt cd, 01-, i f  
c o s l t c c l  t 1 ,  it 1 1 only for tllc purpose of nscer- 

tnil~iir;: \\~lrc:tl~ei- it co~ltni l~ed at1~7tlli11g iiiro,isisti~nt wit11 tile 

In\\. :is tlel-i \ r c i i l  [I-om otlrei- sources. For tile p~l rposc  of 
. . 

g-alillrlg illst l-~lc:tion as to i ~ l i a t  the law nbsolutcly \ir;ls, it 

~ v o u  lcl L,c: - 1 1 1  i.ali~clcss. 
' 1 .  I - 0 1  I c l  this proposccl L ' i ~ ~ i i  Co& 

is deli:t1tlccl 2.ncI ~ - r c o l l ~ ~ n c ~ ~ d e d  is its alleged rcsol~lt.ion 2 n d  
settlc:nc~rt oi clttcs~ions I I O \ V  i~ivolvecl in  rlouht. Fronl 

wliat Irirs :llr-c;tJj- bccli said i t  niny easily be seeti that this 

a ~ - g ~ l l i ~ c ~ i i .  is i~ i t l~o i i t .  lu~ind:ttioii, for tllcsc ciglr t. S c c t i o : ~ ~  a,-e \ 
occul~iccl l o 1  i t  s t i t c ~ t  oi 1-llles of, tlic 1110st 
g c ~ ~ e ~ ~ l  I I c ~ c : c i i ~ i  c tlicrc is irot, :n~d for 

C 

IlaIf :i C C I I  t (11-1. 11;~s ~i ( . , t -  b(:i:11, c:itlicl- clo111)t 01- (ji~cstio~-t. 

i t ,  o I i s .  I t  SO I L C ~ J > J ) C I I S  tllnt i l l  tllis dcpill-t- 

ment of tllc law t11c1-c l!:l\rc bccn, a n d  st ill :i~-c, I I I L I I I ~  i l l -  

tcl-cstilig questions, sonlc of \vhicli ll;i\~e a\-iic11 and all of 

wllicli a]-c 1il;cly to arise. i n  pi-:lei ice, coiicei-iritrg :-vlrich 
C ~ L I I - t s  ;l t l ( l  jurists nl-c still : ~ t  ~rirl-i:~ncc. S o ~ n c  ol tlicsc nlay 

bc st ;~tcd : 

I .  \Vhel-c the ship 1s lost by the vci-y peril songlit to be 

escaped by tlic jettison 01- otllcl- sac:-ificc, 1,111: tllc cni-go, 01- 

part of it, is saved, shoulcl \\.hat is snvcd hc m:itlc to con- 

tribute for ~ d i a t  is lost? 

2. 1VIic1-c pnrt of the cargo is sold in  a i j i ~  t 01 distl-css in 

order to procui-c means v,rlre~-c\~-ith to  p:~y e\-pcl,ic\, ~\,hicll 
are thcmscl vcs tlic s~ibjcct of n gcnci-;il n\rci-:llgc L O I ~ ~ I - ~ ~ L I -  

tion, shoulJ tlic loss 11). s u c l ~  sale bc t1-c:itcd :I\ i l l  ~ 1 1 c  case 
of a jettisqn, 01- the case of espc:ltlitll~-c ? I ' I I : IL is t o  SLLJ-, is 

tlie oIIrncl- of t llc goocis cnti tled to C O ~ I ~ I - ~ ~ L I ~ ~ O I ~ ,  i i t 111: \vliolc 

Advclrtul-e su 1)scqucntl~- pel-is11 ? 

3. l-Io;\l ;arc g-c1w1-;-11 :l\rel-ngc losses to be :!~ljl15tctl nllerc 

they arise, 1)nl-tly fro~il jettisol], atid p:il-tly fl-0111 c.zpcl~~1itui.c~ 
and n so bseqi~cnt tlisnstci- Ii:ls hnppcncd 11-liich is tllc sub- 

ject of npn?-/irullzr ;t\rcl-ng:-c olily ? 

4. \ \ ' I I ; L ~  rules ai-c to bc ap1)lied in \~ : i l~~i l ig  tllc con- 
t r i b i ~ t o l - ~  intcresis i n  the case ol successive tlistilict general 
avci-;lye losi;cs, \\-l~cl-c t l ~ c  cal-gu w;ls souilrl at  t11c tilire of the 
fir-si loss, but. 1)cc;llilc tlaur:~gccl belol-c t l ~ c  sccoil(1 ? . 

5. Arc tllc \ ~ ~ i ~ g c s  and pi-oiisions of t lie c~-i.i\* diti.iilg- tilt: 
delay :\I :- poi-t of dlstl-css lor I-ep:~ii-s, \\rhich 21-c t l~c.lllscl\-cs 

tlrc srtbjcct of :I g-cni:i.;~l ;~ \~c~- ; lgc ,  to bc i ~ ~ c l ~ ~ d ~ ~ c l  i l l  t11c acl- 



J ; ' [ ~ ~ J . ( ) I : ,  110 j t ~ t i i h o ~ ~  1 1 ~ ~  t l ~ c  111:ihtc,1- C \ ~ C I I  \ \ .OLI](]  L)c jllstifi- 
ablc,  chlccpt i i ~  ~ L I C ~ I  n c:~sc. 

]jut :~g:iiil~ is it  ~ I - ~ I C  t l ~ ~ t  i n  cast of t11c clis:ibility of t11e 
~l~:istci., t11c \\-liolc CI-C\ \ -  :I i 1 ~ 1  ~ : I S S C ; I I ~ C I - S  I I I ~ J -  joi11 i11 111aki11g 

a 1 I t I I c - t i  ? I t  is ]lot e11ol1~11 ill 
ails\\-cl- tl1;lt L)) : I I I O ~ ~ I ~ I .  Scct io~l  of t l~ i s  L'i;liZ Luiir, in  anotllcl- 
plncc, it  is dccl:l1-ccl ~ I I : I L  in case of the disability of thc 
mastel-, t llc mrrtr is to  f i l l  his place. Si~ict n~zi( ~ 1 2 2  ncrzl?-nclJ 

is tlic fi~-st I-cq itii-cl~lc~i t ~ I I  t l ~ c  st:ititto~-y dcc1;li- tion on 01 n 1-ulc 

o I .  l i  this be \\.illi tillg-, i t  s l ~ o ~ i l d  bc I-ejected fi,?- that 

~ ~ o z i v i .  Uiit t i ~ c  atis\\-ci- n-oulil i ~ o t  otl~cl-\rise be s~i f ' c ient .  
The ~ ~ i n l r ,  i l l  t llc cnsc si~l,posctl, docs not bccomc t l ~ c  v~/instrr, 

1 1  i s  I I .  13~1t. SLIIII)C)SC: tile disnbilit~r of the 
nwtc i11.9, W:IJ ~~nqscllyc~-s and cl-cn- t11e11 unclcr-t:ilcc the 
~i-oil;, \!rllilc a co~nlictcllt seco11d-11l;itc is-on bo:~rcl? Sul-cly 
t l~ i s  in11101 tant fillrctio~l can bc exel-cised olliy by bin] n ~ h o  

is i n  act11;ll colill~i;~ncl. 

Sect-io11 I rzS jillc 3/7h of thc Articlc) declnl-cs tljat " a n  

adjustmc~it 111:idc at tllc e11c1 of tllc vclyagc, if valid thcl-e, is 
I 

v;~litl e\.c:i-~.\\~llci~e." \\'ell, i n  n-h;it cases is i t  v;ilitl thrrr? 
- 7  I his is t l ~ c  irnpu1-1:111 t I-n;lltel-. Docs illis men11 tl-,;it ;tdjilsl- 
~ n c n t s  in:ltlc at  311 i j~ t i ? . i i i~~? i ;~ i~  1101-4 i f  vnlicl the]-c, al-e not 
v;~lid c\~c~)-\ \ r l~ci-c 5 Tlie truth is that tllel-c is one $?,qer 

pl ; t~c ,  a1 t 11oug-11 it  nl:i). bc clilfcl-c11l in c1iffc1-cii t c:iscs, ~ v ] ~ ~ ~ - ~  

tlic :idjusiii~cnt sl~oulcl be inaclc, a n ( ]  an acljustme~lt l l~ade at  i ,!{ 
such 1)l:icc is, so inl- ;is tlic ~lrattcr of p1:ice is cancel-l~ctl, 
1 c l ~ c i - ~ .  SO S ~ I - 1 1  b1:~11ce 01 ;L I - I I ~ C  is I I C I - ~ ;  g i \~C. l l  
11-11ei-c; t l i c :  : ~ ~ l j ~ ~ s t ~ ~ i c i i t  shozf/d ljc ni:~clc ; a l t . ~ ~ u ~ ~ ~ l i  tllc l ; i \ i ~  is 
C ~ C : I I -  11po11 t11is si11)jcc:t) rt11c1 t l ~ c  1-iilc : ~ c t ~ t : i l l ~  1:iid ~ l ~ \ ~ ~ l l  is 

! 
~ ) ) - c * ~ ; I J : I I ~ ~  \ \ , i t11 l ~ ~ ~ ~ ~ ( ~ t l ~ c s i s  \ \ , l ~ i c I ~  clcljl-ij~cs it O[ : L I I J ~  y:l~Llc: 
: I I J ( ~  :,ti;;;;c:>;t.s i ~ ~ ~ ~ ~ l i c ~ ~ t . i o i ~ s  \\,11icli lciicl c l i ~ - c c t l ~  to  cl-l-"~-. 

I 
I' 

S c c t i o ~ ~  I I 29 (the s i ~ t h  of ~ I I C  .4l-ticIc) ~ C C I : L I - C S  t,hilt " i l l  

estim:itilig- tlrc v:llucs for thc purpose of n gclici-:ll n\rc~-:igc, 

the sl~ip :~nd :~l,l,ui-tei~nlices luust be valuccl 3s :it tlrc: clrcl 
of t l ~ c  ~ o ) ~ ; l g c ,  tlle fi-cig1it:lgc at, olie-hnl i tlic ;tino~iiit ti l i i :  
011 delivcl-jr, :illcl t11e Ciil-go as at the tiluc nntl ~ I : ~ C C ;  of its 

cliscllal-ge. 
k c  bavc 11~1-c 1:iid clown I,). i~viiin/io,i  t i iTo tllil~jis, no- 

whci-e cspl-essly stated : First. l 'hnt tlic adjust~llcnt l i i ~ ~ s t  

be nlncle as a t  t l ~ c  r/rcz'of the uojlngr, bcc;iuse i t  is ~-qt i i i -cd  that 
tllc vnli~cs slloi~ltl 1)c tnlccn as a t  tl1:it 1)l:icc. S~coji i l .  'That un -  

less solnct 11itlg- tllici~ I-en~nins of tlic ncl\~i-nti~ I-c, n o  gcnei-nl 
aiTc~-age cont i-ibl~ tion can bc had. 

I 

As I s11:lll y~1-cscntl)~ 

sho\v, botll t l ~ ~ s c  i~npiications :li-c ~1.1-oileoi~s. At pi-cscnt I 

call ;ittention to the vice of con\rc)-ing by iiiij)licnfio>z only 

what ouglit to bc cxpressecl i n  unmnbigl~ons i:l~rguagc. 

S~~CONI).--~~S~, 'Z '~:IC fin-or. I t  is dccliil-ccl 1)). Section I 1 ; I  

(the ~211th of tile Article) that 'i tllc rules herein stated con- 

cerning jettison a]-c equally apl~licablc to every othcr vol~ln- 

lal-y socl-i ficc ol 1)1-ol)ci-ty on :I ship, o r  c.~pri~sr nccess:~ 1.11~- 

inciil-red foi -  the prcscrvation ol the sllip ant! cargo it-on1 
exti-sol-c1in:ii.y pc I-ils. " 

This is the first ancl oiily intimation given 11s 111 tllc wllole 

AI-ticle I-c1:itii-12- to general airel-age that an r ipr l i s~  i!lcul-rcd 

for the colillnon safety must be reimbul-sed by ;I gc~lcl-:il 
contr ib~~tioi l  ; and yet  such espcnses co~istitui-e :IS conlnloll n 

subject oI gci~cl-nl avel-agc as jettisons. Tlici-c i i  011c 
mar& distincilon, i~o-,~:cvei-, 1-:t\vecn the tn70 cnsvs. :\ 

jriiiii~i~ or znc,-ificc is coiitribut.cc1 for only i l i  caic so!nt.t lliii;: 
is cv~>/z/i{(r</y sa ;!t21?. E.-L~~I,LYC.T it/c~l)-)*~.d 112 \ I S {  1.)~: I-ci I I i 1 ) I  I ~ .>,c(l  

- 2  

iu Q/ZJI r7!2)11. The co~zt)*~z?y of t h i . ~  Zlrffcr ~ ) -~~o . s i t i o ) i  i.7 i)! IL!!.~ 

CiI(/t l?iS/i//C~/j~ ~l.\-.\~c7-t~-ll. 
Again. l t  is :~sscrtcd in  t l~ i s  Codc (Scctjo~l I I 21,) t I ~ : \ t ,  tllc 



' I I S  0 1  I ~ o s .  TI1i-(,\r.iilg- p~-opci.t)~ oircr- 
' I fol- sucll o is cnllcil jct.1 isu~i, ailtl tlic loss 

'' c:i\~sccl t I I C - I - C ~ ) J . ,  01- 1)). : I I I \ ,  o t l ~ ~ ~ i -  s:icl-ili(;c lr~aclc, L)I. c:xl~ci~sc 
" inclil-~-c.(l, is cx:~llc(l 2 1  ~ L . I I C I - ; I ~  ;~vcl- ;~yc loss, ant1 is tlrc sub- 

' o I - 1  I .  \ \T I l : l t~ \~c~-  ~ ) I - O ~ U C C S  :I ~CIICI-: l l  
' *  a\,cb~.;~gc: loss is c:~ll(.tl :I gcrlcl-:~l a\.cl-agc :tct." 

KO\\-, it is ;I fn1nilini- ])l-ii~cil~lc of this br;111~11 of tllc: law 

t1-1;~l ill))* L : I ~ ( ' / ~ . s ( -  l l l i l ( I ~  IICCCSSa I-)' i l l  t l l ~  COLI 1-SC of tlie I r O y -  

ngc 101- tlrc i-ej.):~il- of d;-image dolle to tllc sllip by tllc mere  

violcncc of tllc clr..nici~ts, lliust bc bol-nc by the sllip alone. 
D:ri~l:lgc ;),7/i{//irr/.i/J inflictccl bj. hilriin~r agency is alone 11131: 

\\-liicl~ co [ l s t i t~~ tes  n genel-a1 :~vci-agc loss ; and this clisti~lc- 

tion In:i)r bc said to bc: t.he fullc1nulcnt:tl aild most familiar one 

i l i  tllrit 111-alicll of t l ~ e  ]:I\\.. J 3 u t  ill tlle a11o1.e Scctioil \ye Ilavc 

c.~p,~/?-sr i l ic~~i-l-~.( l  loi- tlic s:ifct). of tlic ad\-ciltul-c is the subject 

of a - 1 - 1  I I - t o  ! Conscq~~cntl)-,  if 21. s11ip 
becoillcs st~-;ti~~t.cl bj- tllc ~ i o l e i ~ c e  of the \ \ r i~~ds  ancl \v:tires so ;is ' 

to  open Ilel- sc,. .ims and s l~ l - i~ lg  a Ic;tk, ~ ~ ~ n l c i i ~ g -  i t  necc.ss;lrp 
tll:~t slrc sl~oultl scck ;I pol-t of I - c f ~ g c  ancl be I-ecall;ed, tlie 

C I ~ C : I I S C :  is n co/iil/ia)? blrrJLq/~ and inrlst be bol-nc by tlr e c;rl-go 

- . - - - - . . . - - . . . . - - . - - - . - . -. - - - - - - 

1 'l'lic a(lju~!i.~.j of lnnrillc ;i\.cragcs, in I:II-ge n~nrilillle cities, accjui~e, :is is jr-ell 

l:~ir,\:'l>, n \8c-rj. falnilini., ]>I-:L-ticnl nc.clci;li~~ta~>cc lvilll the law of gc:ilel.nl :Lvel.itgc. 

'1'I;r.y :ire u!~:i;ccl to 1ilal:c: LI..C ol i t  nt e1~c.1-y s!L'~) i n  tlic;rdaily busi~less ; and irlsomc 
j. . ,. L~:!:q,.q: ;;= i ! ~  tlic L:W. ( ~ f  L I ~ C  gc11t!c111~111 ;~l)c.)~~t to 1~ rcfcr~.ccl tu, tllcy g ~ i ~ ~  a scicl1- 

tific. I:II:I\: Ic:l;:,. or  tlic :.~il,jcl:~ \!.llic.ll a l,i-~~f~:;sccl In\\r>:t:r inigl~l cnvy .  \Y11at S I I L . ~ ~  

I - I - I ~ I ; ~ ~  i tl!i!>!< C ~ I I ~ ( : ~ I I ~ I I X  :i:-iy \ V I ~ [ I C I ~  S ~ : L L V I I ~ C I I ~  t11:~t la\v (Iesel-vcs vcrjr r c ~ ~ ~ ~ c t f ~ ~ l  

a ( ~ ~ : l t i ~ . ~ ! i .  '1'11~ :'.rtic.lt in ( ~ ~ I C ~ I ~ ~ I I I  ~ v a s  suI)11li1[(:~1 l)y t11c ivritcr to 11. l:t,s:er l l ig-  

i s ,  1 .  f ' I :  o r  of 1 i t  I I I   st 5 fur I s  i .  I-lis 
~ C - ~ ~ ~ I ~ J I J : . ~ :  i-, cc~:~{i~i:if:(l i l l  ~ I I C  f t ~ l l o ~ v i ~ ~ ~  letter: 

1 
I 1 ;  I ; )  ( 0 1 1 1 . 0  1 0 0 J, . 1 1 I 

I tlre lcgisl:iti\ tb Co~niuit ices ill)on tlic supl)o\cd nicl-its or  
? clcmci its of t Iris 111-ol)c,sctl Ckli/ Cud(?, tllc novel g~ oiind 11:1\ 

i been tnl;ci~ 1,). i t \  ; ~ ~ ~ t h o r  t1i;it it i \  n suf'ficici~t n n \ I r c l -  to 111usl 

of tllc cl-itici5ol\ 11in~1c up011 his I:L\-01-itc sclicmc to 1)c)iilt o1.11 

! that tllc). ~ ) I - U C C C ~  froln tllosc \\.I10 al-c cnc~lri(.s to cotlihc:~ 
tion itscll ! 1 t is not , , 1il;cly tl1;lt this vic\i. \ \ r i l l  i )c  :~cccple(l 
by candid iniiicls. 1 he)- \ \ r i l l  prob:~bly ng-1-cc t l ~ n t  tllc \rlciglit 

of at-gun~cnts mtrst dcl,clic1 upoll their intl insic vallle, I-atlicr 
than upon thc s~~pl)oscd  mot ivc, of tlrosc from whom ihcy 
pfocccd. At thc snliic t i~nc ,  so h i -  as  m:tttci- of ~nci-c opi/~iii,i 

gocs, i~ is ~ i n ~ l o ~ ~ l ~ t c d l ~ -  tl-~lc tli:it, othci- tilings i)eiilg cqiinl, 
pal-ticulnl- attcntioi~ shoiild bc paid to opiniolls ndVcrsc to 
ally pni-ticulnr spccimcir of codification, fol-mecl and uttei-ecl 

by those ivlio s1ippo1-t tlic gcnci-a1 tlicoi-y. Espcci:ll dcfci-cl~cc 

. J should tlro-cfore bc nccordcd to the views of onc of r hc moii  

1 distinxl~isired of the S ~ ~ ~ ~ O I - I - C I - S  of cot1ific:~tion i i i  Eliglniid, 
hlr.  Sheldon . l~uos ,  pro~r  ouncetl conccrl~ing tlie ~ \ ~ o i  1; non- 

ullclcr c u ~ ~ s i d e m t i ~ i i ,  alrcl nppa~-clltly aItc1- n very t1roroug-h 

esan~in:~tion, lie sn)-s : " rl'lic Nc\v lTorli Civil Code m:iy be de- 

i J ~ b r r - s  C. Cxt:,ri;~:, l k l .  : 

Dear Sil-,---I ]ln.ic cxnmillcd, at yiiur rccl l~~sl ,  the cight Sec t io~k  of llie p l . ~ p o ~ c d  

I Civil Co(le, chic], relate to the In\\ of Gcl1cr;ll Avcrngc, n ~ i d  I slli,l)oje all expcri- 

3 cncc of ,nrj: c t11ai.1 tllirty i n  the City oC Nc\\, \'orl< a5 nn Liverage atljiistcr- of 

i: 
? 

Mnriile Avel-a;rc5: elll\,lcj 1 1 1 ~  to f o m  a co!ilpe:cllL opirlio~l conccriling thc pt-acticnl 

i opeyation of si~cll scitiol>.i, sl~oulcl they be e~j;lclccl as la\\. 

I !I 
I find jr l  tlruse ei;llt Scctio11~ obsctil-ilics, no\~cltics, and yositi\~c ant1 gr053 C I - Y O ~  

suilicic~l! to thi-v;v tlli: \sllole nd~l~illijtrntiorl of this I~igllly important 1)rnncll o l  tlie 1 
1 
i law illto confu;io!l. 

IL \voi~l,l 1.): nl:>1.ll1i!i2 LO [ILL: 1n;lritilnc iritci-cjts c j C  tliis city u y e i - ~  it  prol)nl~lc t l~nt  

f thcjc S2cti~):lj  5hnult.I 1 ) ~  clccl;ireil tllc la\\, of t l~is  stntc. y o u  nse nt lil)c.~.ty t:) ~i;c 

this lclter I,sfc,~.l.. tlli. Co;nnlit[c.c: of t11c Sc~i;ltc iT you tllirili it ~ 0 1 1 l d  S C T V ~ :  :1 U S L - ~ L I ~  



pl-ii-iitc i l l  tvrcst s ll:~\re fuuncl pl;~ccs in t l ~ c  sac]-cd seat: of 
. 

ju~lglnc~r(-,  t l ~ c  ol-ig-it~ of ;i very I sl~nl-r of the cri?,n6Zz 

miscllicfs i l i  j l i r l i c : i :~ l  a(l l l r i  f~isti-;~t.io~r is cliscloscd. I t  11c:cd 
not. bc s:~itl lru\\ : ~ l ~ s o l u t ~ : l ~ r  csscirti:~~ i t  is to tllc opel-ation of 
the bcst s t c ~  of 1 (]]:it ~ I I ~ I - c  s l ~ o l ~ l d  L)c co l l~ l ie t~ i i t  

I to 1 1 i 1 1 i s 1 -  i t .  \ITc c:il~i~ot, ilrdc:cd, q11it.e say t l ~ a t  
a s  b c i \ \ . c c ~ ~  ~-i \ . ; i l  s~.stcrrls : 

\\'hateyer is hcst nclr~~inistcl~ccl is best," 

but this line expresses a 121-ge mcasurc of truth. 
The  scco?rd of the causes above alluded to is fo111ld i n  the 

still inore mar-kcd dccline in thc chai-actel- of our legisla- 
tors. T o  \v l~at  pui-posc is it to labor it1 the courts for the 
attaillment of escellcncc and eel-taint). in  the adini~iistratioi~ 
ol  oni- 1nlir.s iohcn each succecdlng Legislature pours forth a 
volil I ~ C  of i l l -  conceii-ed and i~e~-nicious changes and ad- 

ditions botll to s n b s t n ~ r t i ~ e  law and to judicial pl-OCCC~L~I-e ? 
. > I hcl-e \\-as a tillre, a n d  t l ~ n t  nritl~in not very distalit nremol-J-, 
wllcn oul- Seir:it e :~l,d Asscmbly could easily find i ln~ong their 
112ciill)e~s, and t c)oI< good care to place on their Judiciary 

Comii~ittcc~s, p1-ofcssional men of  established character for 
leal-ning- and al~ili  t ics, nrll(~ kcpt 21 more jealous ~vatcll over 

the il~tcg-l-it)~ a i ~ d  l l a ~ - n ~ o l ~ y  of oul- l n~vs  than has of late 
bccn a1 \says preserved, m e n  wlro made more close scriltiny 
into t i ~ c  nature and clfcct of auy pi-oposed clranges in 
t ilc I-ulcs to \irlliclr tllc bus i~~css ,  tlrc pl-opcl-ty and tllc 
sccul-it)- of t l ~ c  people :ll e suhjcctcd, wlio a l lo~~red  no per- 
nicious 1nc~IsuJ-c to ])ass il-om tlicil. llillld~ ~\ r i thoi~t  collc~cllltia- 
tion, a11t1 \\-l~ose ad\ricc their I-cspective bodies i ~ ~ c l - e  cs- 

t rcmcl~.  slo\\r to clisl-egitl-d. 'l'liei-e are solne pl-csent signs 
f I ~ I I  t I t i  i t  I ; and  n~hen  tlrat inlpi-o\fe- 
r11'11t sl~:ill 1 1 : t i  e f111 ( 1 1 ~ 1 -  ~ )~ -og~-cssc ( l ,  i t  ~vill  give &oocl g1-0~111d 

lor tllc i ioj~c of clecisi\~c: col-I cction ol one 01 t!le l~l-ii~cil);il 
r~~ist,lric f c ,  \ \-l~irll  i~fllict tllc ailrilinistrntion oi t11c law. 

For- 111c evils 11111s pointed o ~ l t  tllc only ~-c.tnedj- lics i l l  

direct :~cticin against the causes of thetn. Codification, 
slii-ely, is 110 I-cmecly. It  \\.ill not p1:icc a bcttcr 11i;111 in tlic 

scat of j r ~ t l ~ ~ n c n t .  Arlcl ivlrcn ivc cor~siclci- tllxt thc gi-e:itc~- 

pal-t ol tlrc un~c:l-t:~in~j-,  conf~lsion n i~d  litigation ui~dci- n-llicli 

u--e su flc-i- p~-oceccls clii-cctl~ f rom tllc gross impci-lcc~ions of 

o u r  zcv-iiini la\\., \\-c inl~st  l)c~-ccivc t11;it ;ill tlrcse evils will bc 

aggra\ratctl l ) c j o i ~ d  ~nensui-e by convcl l i n g  tlic I\-liolc botly 

of oui- un\vri ttc.11 laiv into stat.utol-y fol-111s. 


