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PART ONE

ESTOPPEL

1. IN GENERAL

§ 1. Generally; definitions and nature.

The term “estoppel” has been variously defined.  Perhaps no other tech-
nical legal term is morc loosely used than the term “estoppel.” It is used
sometimes merely to indicate the existence of an ordinary prior paramount
right in the opposite party or a general rule of law, as where it is said that
a state cannot he estopped except by a valid act of its legislature; or to indi-
cate the conclusive cffect of a judgment; or to express the rule of law that
courts will not enforce a demand contrary to public welfare or morals; or
to express the rule of equity that “he who hath committed iniquity shafl not
have equity” or that suitors who invoke rclicl from a court of equity must
come inta court with clean hands; or to indicate waiver or acquicscence.?

The term “estoppel™ is often held to apply only to matters of fact? but
cases are not wanting in which one is said to he cstopped to set up a right
under the Constitution, or to take inconsistent Iegal pasitions, or to deny that
he is an officer de jure in a criminal prosccution for acts done as such officer.!
It is very difficult, thercfore, to frame any formal definition which will cover
or include all the matters to which the term has been applicd in the cascs.
Lord Coke's statement that “[i]t is called an estoppel or conclusion, because
a man’s own act or acceptance stoppeth or closeth up his mouth to allege
or plead the truth,”® though sometimes criticized, has frequently been quoted
or referred to by the courts® 1t has also been said that no more exact con-

1. Eghert v Duck, 239 Towa 646, 32 NW2d 4. Chicago, St. P. M. & O. R. Co. v Dong-
404, las County, supra.
2. Chicago, St. P. M. & O. R. Co. v Doug- 5. 2 Coke, Littleton 352a.

las County, 134 Wis 197, 114 NW 511,
ounty N 6. Sprizg v Bank of Mt. Pleasant (US) 10
3. Snyder v Studehaker, 19 Tnd  462:  Pet 257, 9 L ed 416; Wandmen of World L.

Farmers' & M. Bank v Davies, 144 La 532,
80 So 713; Williams v Supreme Gouncil, A. L.
H. 80 App Div 402, 80 NYS 713: Chicago, St.
P. M. & O. R. Co. v Douclas County, 134
Wis 197, 114 NW 511,

Ins. Soc. v Greathouse, 242 Ala 529, 7 So 2d
89: United States Casualty Go. v Godhwin, 158
Fla 61, 27 S0 2d 612: Davis v Evans (Fla
App) 132 So 2d 476; Suske v Straka, 229
Minn 408, 39 NW2d 745; State ex el Me-
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§2 ESTOPPEL AND WAIVER 28 Am Jur 2d
notative definition covering all the cases can be attempted and that it is better
to leave the definition of estoppel to the gradual process of judicial inclusion
and exclusion.” Speaking generally, however, it may be said that estoppel is
a bar which precludes a person from denying or asscrting anything to the
contrary of that which has, in contemplation of liw, been established as the
truth, either by the acts of judicial or legislative officers, or by his own deed,
acts, or representations, cither express or implicd.*

In subsequent parts of this article will be found definitions of estoppel by
deed,® equitable cstoppel or estoppel in pais,'® promissory estoppel,™ and judi-
cial estoppel.'?

§ 2. Classification.

Generally, estoppels are said to he of three kinds: (1) by record, (2) by
deed, and (3) by matter in pais.®® The first two are somctimes referred to
as technical estoppels as distinguished from cquitable estoppels or estoppels
in pais.* An cstoppel by record is the preclusion to deny the truth of matters
set forth in a record, whether judicial or legislative, and also to deny the
facts adjudicated by a court of competent jurisdiction.’  While technical
estoppels are regulated by well-settled rules and admit of certain application,
it would be difficult to prescribe a rule of universal application in regard to
what are called cstoppels in pais, depending as they do on the particular
circumstances of the case.'®

The present article discusses gencerally estoppel by deed and estoppel
pais or equitable cstoppel.  Estoppel by record, estoppel by deed as applied
to after-acquired title and to mortgages, and many particular applications of
equitable estoppel or estoppel in pais, are trcated under other titles of this

work.?

1 in

Kittrick v Misouri Utilties Clo. 139 Mo 385, 12, § 71, infra.
2 L 9, White v La

%Gupszh%ii?j'rmﬁ 5{})13RN|Y|6]2’2 ;,3;; p\\mg:] 13. Simpson v Pearsan, 31 Ind 1; Jackson

T6F. &ate o rel. Squire v Murfcy, B. & Co. v United Gas Public Service Co. 196 La I,

131 Ohio St 289, 2 NE2d 866; Williams v
Edwards, 163 Okla 246, 22 P2d 1026: Burke
v Barnum & Bailey, 40 RI 71, 99 A 1027.

7. Davis v Evans (Fla App) 132 So 2d 476;
State ex rel. McKittrick v Missouri Utilitics
Co. 339 Mo 385, 96 Swad 607, 106 ALR
1169.

8. Eghert v Duck, 239 Towa 646, 32 Nw2d
404; Smith v Smith, 265 NC 18, 143 SE2d
300; Farmcrs State Bank v Bowles, 52 ND
553, 203 NW 903, 40 ALR 377; Williams v
Edwards, 163 Okla 246, 22 P2d 1026: United
States Nat. Bank v Drabish, 187 Pa Super
169, 144 A2d 640: Burke v Barnum & Bailey,
40 RI 71, 99 A 1027; Southern R, Co. v Day,
140 SC 388, 138 SE #70; McClure v Wade,
34 Tenn App 154, 235 §W2d 835, 28 ALR2d
104; Kessinger v Anderson, 31 Wash 2d 157,
196 P2d 289.

9. § 4, infra.
10. § 27, infra.
11. § 48. infra.
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194 So 633, cert den 311 US 686, 85 L cd 443,
61 S Ct 63; Williams v Supreme Council, A. L.
H. 80 App Div 402, 80 NYS 713; Frost v
Saratoga Mut. Ins. Co. (NY) 5 Denio 154;
Denny v Wilson County, 198 Tenn 677, 281
SW2d 671; Davidson Clounty v Beanchesne, 39
Tenn App 90, 281 SW2d 266; Carruthers v
Whitney, 56 Wash 327, 105 P 831

14. West Winsted Sav. Bank & Bldg. Asso.
v Ford, 27 Conn 282; Welland Canal Co. v

Hathaway (NY) B Wend 480; Beardsley v

Foot, 14 Ohio St 414,

Equitable estoppel arises from matter in

is, whereas estappel by deed is based solely
ten instrument,  Blackstock v Gribble
(Tex Civ App) 312 SW2d 289, error ref nr e
Masterson v Bonldin (Tex Civ App) 151 SW
2d 301, error ref.

15. Swofford Bros. Dry Goods Co. v Owen,
37 Okla 616, 133 P 193; Watson v Goldsmith,
205 SC 215, 31 SE2d 317,

16. Beardsley v Foot, 14 Ohio St 41+

17. Sce the discussion under “Scope of
Topic'' at the heginning of this article.

28 Am Jur 2d ESTOTPPEL AND WAIVER &3
§ 3. Attitude and policy of the courts, generally.

Inasmuch as the doctrine of estoppel operates, as stated I Lord Coke, to
shut a man’s mouth from speaking the truth,™ and ds more or ess in the
nature of a forfeiture,’® estoppels have often been characterized as harsh or
odious and not favored in the Taw.®  This characterization, however, has
frequently referred to technical estoppels and is most aften [ound in the carlier
cases. In other cases, and cspecially in the more recent ones, estoppels,
(\x‘p(‘(‘izl”y those known as Sequitable™ or i pais,” are not deemed odions,
but are said to he conducive to honesty and fair dealing and promotive of
justice, and to stand on the broad grounds of public policy and good faith!
The technicalities incident to estoppels have gradually given way to con-
siderations of rcason and practical utility, and the courts of the px:mcnl day
scem disposed to give force and effect to a doctrine which is based upof1
principles of justice and the purest morality.®  Fstoppels are as readily and
fully recognized in courts of law as in courts of equity.” Neverthe ss, the
doctrine of estoppel must he applied with great care and the cquity must
be strong in its favor.* i

It is still the rule that estoppels should be resorted to solely as a mecans
of preventing injustice® and should not be permitted to defeat the administra-
tion of the law,® or to accomplish a wrong ar secure an undue advantage,’
or to extend beyond the requirements of the transactions in which they
originate.® It is, morcover, recognized that the doctrine of estoppel when
misapplied may he ra most effective weapon for the accomplishment of in-

18. Lubric Oil Co. v Drawe, 26 Ohio App  Willis, 142 Neb 686, 7 NW2d 457: Horn v
478, 160 NE 93. Cole, 51 NH 287; Waters' Appeal, 35 Pa

19. Kelley v Hazzard, 96 Ohie St 19, 117

NE 182. Equitable estoppel is entitled to the dis-

tinction of being one of the greatest instrumen-

20. Richardson v Boston (US) 19 How e e s jof Justice bk
263, 15 L ed 639 Wheaton v North British ¢35 ¢ Elkhart Lake Samd & Gravel Co. 153
& M. Ins. Co. 76 Cal 415, 18 P 758; Franklin Wit 906, 147 NW 701, ’ o

v Merida, 35 Cal 558; Smith v Sherwood, 4
Conn 276; Cobb Caounty R. E. Membership
Corp. v Board of Lights & Water Works, 211
Ga 535, 87 SE2d 80: Anlensen v Banks, 180
Towa 1066, 163 NW 608; Hanson v Buckner,
34 Ky (1 Dana) 251: Harvey v Richard. 200
La 97, 7 So 2d 674: Scallan v Simmesport
State Bank {La App) 129 So 2d 19: Mc-
Learn v Hill, 276 Mass 519, 177 NE 617, 77
ALR 1039: Barncett v Kemp, 258 Mo 139, 167
SW 546; Mitchell v Kintzer, 5 Pa 216.

1. Danicls v Tearney, 102 US 115, 26 L ed
187 (saying that the principle of estoppel has
its foundation in a wise and salutary policy,
andA without it socicty conld not well go on):
Sprigg v Bank of Mt. Pleasant (US) 10 Pet
257, 9 I, ed 416; Houston Nat. Bank v Eld-
ridge, 17 Ala App 235. 84 So 430; Penn v
Heisey, 19 I 295; Smith v Coutant, 232 lowa
887, 6 NW2d 421; Board of County Comrs.
v Brown, 183 Kan 19, 325 P2d 382; Statc
ex rel, Shell Oil Co. v Register of State Land
Office, 193 La 883, 192 So 519: Alexander
v Walter (Md) 8 Gill 239; May v Kearney,
145 Neb 425, 17 NW2d 448; Grand Tsland v

2. Steen v Scott, 144 Fla 702, 198 So 489,
New York Life Ins. Co. v Oates, 122 Fla
540, 166 So 269.

3. Aclin v Caplener, 229 Ark 718, 318 SW
2d 141,

4. Ficrs v Jacohson. {23 Mont 242, 211 P2d
968

5. Barnett v Kemp, 258 Mo 139 167 SW
546: Smith v Smith, 265 NG 18, 143 SE2d
300,

6. Federal Land Bank v Mulhern, 1680 La
627, 137 So 370, 95 ALR 914: Smith v Smith.
265 NC 18, 143 SE2d 300,

7. Costa v Pratt (Sup) 98 NYS2d 148, affd
277 App Div 806, 96 NYS2d ti8

8. McLearn v Hill, 276 Mass 519, 177 NE

617, 77 ALR 1039: Smith v Smith, 265 NC
18, 143 SE2d 300: Portland v Inman-Paulsen
Lumber Co 66 Qr 86, 133 P 829
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justice.® Tt is also recognized, however, that it is a doctrine capable of whole-

some application;*® that when properly appliecd and kept within its proper

function, it is founded upon rcason and justice! and is a principle of good
2

morals as well as of law;

that although it debars the truth in the particular

case, it does so only where its uttcrance would convict the party of a previous
falsehood and would be the denial of a previous affirmation upon the faith
of which persons have dealt and pledged their credit or expended their money ;™
and that it often enables right and justice to triumph where nothing clse

known to jurisprudence can do so."

Hence, the courts do not hesitate to

uphold a claim of estoppel wherever such action is essential to prevent fraud.!

H. ESTOPPEL BY DEED OR BOND

A, In GENERAL

§ 4. Generally; definition and naturc.

Estoppel by deed is a bar which precludes one party to a deed and his
privies from asserting as against the other party and his privies any right or
title in derogation of the decd, or from denying the truth of any matcrial
facts asserted in it.'®  Estoppel by deed is technical in prature,)” and such an
cstoppel may conclude a party without any reference to the moral qualities

of his conduct.'®

9. Roberts v Roberts, 81 Cal App 2d 871,
185 P2d 381; Anfenson v Banks, 180 Yowa
1066, 163 NW 608; Smith v Smith, 265 NC
18, 143 SE2d 300.

10. State ex rel. Shell Oil Ca. v Register of
State Land Office, 193 La 883, 192 So 519,

11. Hill v Farmers & M. Nat. Bank, 97
US 450, 24 L ed 1051; Gregg v Von Phul
(US) t Wall 274, 17 L ed 536; Van Rens-
selacr v Kearney (US) 11 How 297, 13 1, ed
703; Smith v Coutant, 232 Towa 887, 6 NW
2d 421; Board of County Comrs. v Brown, 183
Kan 19, 325 P2d 382; Knaul & T. Co. v
Elkhart Lake Sand & Gravel Co, 153 Wis 306,
141 Nw 701.

12, Gregg v Von Phul (US) | Wall 274,
17 L ed 536; Van Rensselaer v Kearney (US)
11 How 297, 13 L ed 703; Smith v Coutant,
232 Towa BB7, 6 NW2d 421: State rx rel.
Shell Qil Co. v Register of State Land Office,
193 La 883, 192 Se 519,

13. Van Rensselacr v Kearney (US) 11 Tow
297, 13 L ed 703,

The law of estoppel makes the acts and
conduct of a party binding against him when-
ever they should be so, and will not permit
him to assert any claim to the contrary. Thas,
he himself makes the law of his case and he
must abide the consequences.  Hill v Farmers
& M. Nat. Bank, 97 US 450, 24 L ed 1051,

It is a salutary practical rule that a man
shall not be permitted to deny what he has
once solemnly acknowledged. Sprigg v Bank
of Mt. Pleasant (US) 10 Pet 237, 9 L ed +16.
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14. Danicls v Trarncy, 102 US 415, 26 L ed
187; Morgan v Chicago & A. R. Co. 96 US
716, 24 1, ed 74! nith v Goutant, 232 Towa
#87, 6 NW2d 421; State ex rel. Shell Oil Co.
v Register of State Land Office, 193 La 883,
192 So 519; Costa v Pratt (Sup) 98 NYS2d
148, affd 277 App Div 806, 96 NYS2d 868.

15. Anfenson v Banks, 180 Towa 1066, 163
NW 608,

16. Overstreet v Lamb (Fla App) 128 So
2d #97; Federal Land Bank v Bank of Lenox,
192 Ga 513, 16 SE2d 9; Jackson v United
Gas Pub. Serv. 196 La 1, 198 So 633,
cert den 311 US 686, 85 1, ed 43, 61 § Ct
63; Humble Ol & Refining Co. v Boudoin
(La_App) 154 So 2d 239, writ refused 245
Ta 54, 156 So 2d 601; Doten v Bartlert, 107
Me 351, 78 A 456; Lucus v Cowan (Okla)
357 P2 976; Fquitable Royalty Corp. v Hul-
let, 206 Okla 233, 243 P2d 986; Denny v
Wilsen County, 198 Tenn 677, 281 SW2d
671; Davidson County v Beauchesne, 39 Tenn
App 90, 281 SW2d 266: Body v MeDonald,
79 Wyo 371, 334 P2d 513,

2

Practice Aids.- Allegation of estoppel by
deed. 8 Ay Jrr Pu & Pr Forxs 8:336.

17. Welland Canal Co. v Hathaway (NY)
A Wend 480: Equitable Royalty Corp. v Hul-
Iet, 206 Okla 233, 243 P2d 986,

18. McAdams v Bailey, 169 Ind 518, 82 NE
1057; Equitable Royalty Corp. v Hullet, 206
Okla 233, 243 P2d 986.

A e e B
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Generally, estoppel by decd is based upon cquitable considerations.  In
other words, it rests upon the inequity of allowing the party estopped from
asserting a contrary position. The principle is that when a man has entered
intc a solemn engagement by decd, he shall not be permitted to deny any
matter which he has asserted therein, for a deed is a solemn act to any part
of which the law gives effect as the deliberate admission of the maker; to
him it stands for truth, and in every situation in which he may be placed
with respect to it, it is true as to him.»® It has been stated that it is a mis-
take to liken an estoppel by deed to an estoppel in pais.® It has also been
stated, speaking of estoppel by deed in general, that the truc principle of
estoppel, as applicable to deeds, is to prevent circuity of action® and to compel
partics to fulfil their contracts.® But where cstoppel by deed arises, it is
generally limited to an action on the deed itself; in a collateral action, there
is ordinarily no estoppel.’?

Estoppel by deed is a very important aspect of the law of estoppel. By
reason of the operation of this doctrine, particularly upon grantars of real
property* and upon the passage of after-acquired title of such grantors,® the
cffect of the doctrine upon grantees,® and the effect and extent of control
of recitals in conveyances as an estoppel upon parties thereto and their privies,”
many important and practical questions affecting the title to rveal property
are controlled to a large extent. A person who is examining the record title
to realty should be able ta rely on the doctrine of cstoppel by deed, without
the necessity of having to investigate the possibility of a personal obligation
to pay a moncy debt which might offsct the cstoppel by deed.®  Another
important aspect of the doctrine, or one closcly associated because of estoppel
arising from a formal written instrument, is its relationship to liability upon
various types of bonds, affecting both principals and suretics thercon.?  The
dactrine of estoppel by deed has also been held applicable to mortgages, in
some respects with particular emphasis duce to the continuing nature of the
relationships arising from a mortgage transaction.’®

§ 5. Requisites or clements,

To constitute an estoppel by deed, a distinct and precise assertion or ad-
mission of a fact is necessary.’ Hence, an estoppel by deed or similar instru-
19. Thomason v Dayton, 40 Ohio St 63; 6. §§ 13 ct seq., infra.

Douglass v Scott, 5 Ohio 194, rcaffirmed 7
Ohio pt I, p 227.

~

. $§ 19 et seq., infra.

20. McAdams v Bailey, 169 Ind 518, 82 NE g, Huymble Oil & Refining Co. v Boudoin
1057. (La App) 154 So 2d 239, writ refused 243

1. Cascy v Inloes (Md) 1 Gill 430; Thoma-
son v Dayton, 40 Ohio St 63; Buckingham v
Hanna, 2 Ohio St 551; Body v McDonald, 79
Wyo 371, 334 P2d 513.

La 54, 156 So 2d 601, stating further that
it would be a dangerous precedent to hold that
estoppel by warranty deed could be neutral-
jzed by a personal obligation to pay damages.

2. Casey v Inlocs (Md) 1 Gill 430; Body O 2% infra.

v McDonald, 79 Wyo 371, 334 P2d 513. 10. Sec Montcaces {lst ed 888, 41, 240-
731 Hughes v Cobb, 195 Ga 213, 23 SE2d 256, 382, 1035-1037, 1240),

11. Van Rensselacr v Kearney, 11 How
(US) 297, 13 L ed 703; Erwin v Dekle, 60
Fla 56. 53 So 441; Equitable Royalty Corp.
v Hullet, 206 Okla 233, 243 P2d 946,
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4. §§ 10 et seq., infra.
5. See 23 Am Jur 2d, Drens §§ 294 et seq.
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held to he operative as an estoppel, as to the material and essential facts
recited, in the same manner in which recitals in 2 deed operate as an estoppel.

The rule is well
and the surctics’--

1. Bruce v United States, 17 How (US)
437, 15 L ed 129 (bond of an Indian agent);
Crisman v Matthews, 2 I 148 (forthcoming
bond); Miller v Elliott, 1 Ind 48+ (bond not
to practice medicine, surgery, or obsletrics in
a certain locality); Ford v Clough, 8 Me 334
(1ax collector's bond); Meclver Constr. Co.
v Hurwitz, 144 Md 451, 125 A 153 {stating
rule with approval); First Nat. Bank v Rogers,
13 Minn 407, Gil 376 (recognizing rule, hut
holding it inapplicable to the casc before
the court because the recital invalved a mere
generality) ; Metropolitan L. Tns. Co. v Bender,
124 NY 47, 26 NE 345 (insurance agent’s
bond) ; Haggart v Morgan, 5 NY 422 (attach-
ment bond); Burnham v Edwards, 125 Okla
272, 257 P 788, 53 ALR 800 (recognizing
rule); Capital Lumbering Co. v Learned, 36
Or 544, 59 P 454 (replevin bond); Portis v
Parker, 8 Tex 23 (delivery bond); Fletcher
v Jackson, 23 Vi 581 (agent and attorney's
bond); Point Pleasant v Greenlee & Har-
den, 63 W Va 207, 60 SE 601 (involving
a liquor dealer’s bond for license wherein
the court also predicated the estappel on
principles of estoppel in pais).

The recital of a material fact in a bond,
which is accepted by the obligee and acted
on in belief of the truth of the statement,
estops the obligor from showing in an action
on the bond that the recital is not true.
Mctropolitan L. Ins. Co. v Bender, 124 NY
47, 26 NE 345, further holding that a recital
in a penal bond that it is exccuted under seal
estops the obligor from denying that fact,
where it appears that he knew the difference
in legal effect between sealed and unsealed in-
struments, and that he read, subscribed, and
placed it in the custody of a person interested
in having it accepted, and that the latter sealed
and delivered it to the abligee, who received
and acted on it in good faith.

But an interpleader in an attachment suit
against his agent, in which property of the
interpleader was seized while in the hands of
the agent, is not estopped to claim the pro
erty as his own by recitals in a redeliv-
ery bond given by him to the eflect that
property of the agent had heen attached, and
was boiind by the attachment, where both the
interpleader and the agent advised the levying
officer and the agent of the plaintiff of the
ownership of the praperty, and the plaintifl
was in no way deceived or induced to change
jts position to its own injury by any state-
ment or conduct of the interpleader.  Wonds
Egan Live Stock Commission Co. v Hicks, 92
Kan 922, 142 P 276.

As to estoppel on injunction bonds, see
Injunctions (Rev ed §351).

As to estoppel in respect of municipal and

624

settled that the obligors in a bond --that is, the principal!
arc estopped to deny the recitals therein, It is a salutory

other  pol on bands, see Puniic
Securiries axn OvsLications (Ist ed §§ 184
e osed.) .

2. Dair v United States, 16 Wall (US) 1,
21 L ed 491 (involving a distiller's revenue
bond wherein the court predicated the estappel
of the sureties on the bond on the theory
of inability to dispute the recitals on the face
of the bond and also on the theory of cquitable
estoppel in pais for not conveying relevant
information to the officer taking the bond
when the opportunity was presented to do
so); State v McDonald, 4 Idaho 468, 40 P
312 (sheriff's bond); Ford v Clough, 8 Me
334 (tax collector’s bond); Mclver Cunstr. Co.
v Hurwitz, 144 Md 451, 125 A 153 (bond
to indemnify mortgagee against loss by reason
of failure to make certain improvements on
the mortgaged property); Brockway v Petted,
79 Mich 620, 45 NW 61 (liquor dealer's
bond); Bell v Kirkland, 102 Minn 213, 113
NW 271 {(contractor’s bond on contract in-
volving construction of a sewer in a munici-
pality); Hauenstein v Gillespie, 73 Miss 742,

19 So 673 (guardian’s bond); Hall v Brackett, m .,

62 NH 509 -(bank treasurer's hond); Capital
Lumbering Co. v Learned, 36 Or 544, 59 P
454 {replevin bond); Point Pleasant v Green-
lee & Harden, 63 W Va 207, 60 SE 601 (in-
volving liquor dealer’s bond for license where-
in the court also predicated the estappel on
principles of estoppel in pais).

The validity of a decree for the sale af
an infant's real estate for purposes of re-
investment, and of the order appointing a
trostee to make the sale, and of the bond
reciting the due appointment of such trus-
toe, executed to secure the faithful discharge
by him of his dutics, is not open to question
by ane who voluntarily beeame a surety upon
the bond, therehy enabling his principal to
obtain the proceeds of the sale.  United States
ase of Hine v Morse, 218 US 493, 54 L ed
1123, 31 8 Ce 37,

A surcty company furnishing a band for
a bank designated hy the state treasurer as
a depasitory for the collection of drafts, checks,
and certificates of deposit that might come
into his hands on account of any claims due
the state, which hand contained the condi-
tion that the bank would promptly collect the
praceeds of all such insteuments entrusted to
it, i3, upon the bank's default, estopped to
contend that onty drafts, checks, and ccr-
tificates of deposit for taxes were in the
contemplation of the parties to the bond, al-
though the provision for the appointment of
the depositary is part of an act relating to
taxation, since the surcty company, having
given a bond sufficicntly broad to cover paper
derived from other sources, thereby enabling

28 Am Jur 2d FEST(C '
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'pr‘n}clr(:al rule ]m [hlix respect that a man shall not he
e has once solemnly acknowledged® "The oblipar i
Lo s e ol Pv””( ke lllg( L.i, | ‘l }u'n]uhy,m ma bond cannot contradict
! it HE ar fact recied i the instoament. vl i
e Fa ar i X : csuch e the exstence
(]'(':, Jll(lrgm(.m,, hul'a recital of o “generality (o he dane™ wch as the con
lition o payment in the hond, will not operate as an etoppel.t
contained in a void bond do not work an estoppel e
Estoppel n[_lh(' parties to a hond hy virtne of the
:l.l\ :m'n applicd o o variety of sitiations, Th
has heen agree - the partice i
s ~(L,;?(-n‘ﬁ::(( (l”Un by the parties and the hond is execoted i confonmity 1o
igreement, the parties are estopped to deny th |
vothat such aprecd ; is
not the true value of the hond.®  Similarly : e o

the v one who, on the face of al

expressly ack ., e 1T .3 ineinal G . N ofa hond
h(‘] . ol,:] "nci\nfj\\l(;d:q;.s that he is principal, is estopped from setting up that
{O.m;/mceym’. I;tfrz‘j y," and the partics to a hond given for the Taithful per-
H ¢ dutics of an office to which it recites the appointment of the

principal are estopped to deny the fact so recited.? A recital or representa

permitted to deny what

Recitals

recitals therein contained
where the valve ol o honed

}JOI‘I in a bond given by hotel lessees to secure
tar triipmrs, that they are the owners of the hotel, estops the
at they are such owners for the purposes of the release

of the lien against the hond.®

the release of o tien theeeon
m - from denving
and the enforcement

NI EQUITABLF, FSTOPPLL, OR ESTOPPEL IN TAIS

A Ix General

§ 26. Generally.

The more recent decisions
to the doctrine of estoppel in

ghc depository to obtain possession  thereof,
is precluded from denving that the bond is
llelxdlrxqr:}(]‘r;ur(llv\g toits terims. State v United
tates Fidelity & G, Co. 81 Kan 660, [0
P 1040, e
As to the estappel of surctics on a hond
ta procure an attachment, see 6 Am Jur 2d
ATTACHMENT axD GaARNISnMENT § 619, '
CAs 1o the estoppel of sureties on a hond
wiven to release property from attachment, see
6 Am Jur 2d, ATTACHMENT AND GARNISH-
MENT §§ 540 et seq.
As to estoppel of the sureties on the band
of a public officer, see PunLic Orricrrs axn
EyeLovees (Ist ed §+414).

3. Spricg v Bank of Mt. Pleas:
(US) 257,9 L. cd 416. asant, 10 Pt

(4|| T;_}!l_ﬂ IA;\':H ln:\nk v Ragers, 13 Minn 407
61l 376; Burnbam v Edwards, 125 a 272,
257 P 788, 53 ALR H(\()‘v Okda 272,

5. Cr\ﬂ'r('y v Dudgeon, 38 Ind 512 {replevin
bond void hecause justice of the peace in whose
court action was attempied to be brought
had no jurisdiction over the subject matier)

{\x o lack of estoppel of sureties on a
void hail hond, see & Am Jur 2d, Bawe Ang
Ricoaxizance §§97, 173 ' w

[28 Am Jur 2d]—40

of.‘l_‘hc courts have given a much wider scope
pais than did the earlier cases.® and the terms

’”GA "Spr‘:\k(- v _United States, 9 Cranch (US)
28, 3 L ed 615, further holding that where the
law provides that the penal sum of « Dot
shall “be equal to the double value, and the
parties ‘\'n|\mlari|‘y' and without fraud eonsent
to the insertion of a eiven sum. it is as much
an estoppel as i the hond had spectally re.
cited that such sum was the denble value:
and that the ablicors of an embargo hond
are r'\l.(vp!)(«(‘ to deny that (he penaliy of the
bond is in the proper sum namel, douhle
the true value of the vessel and carwo,

7. Sprire v Bank of Mt Pleasnt, 14 Pe
(Us)201, 101, edagg, ot MR

8. United States v Bradley, 10 Pe, !
313, 9 Led 148, v Pt (US)

As to the estoppel of suretics o

s E on the hand

of a bank officer to alleee that the min";pn;:l
‘['I‘d nn‘l hr-'lrl the office where the fond re.
cites that he holds such office, sen
e ghat he holds thooffice, see 10 A1y

9. Rice Window Mix. Co. v Euans (Flab
&3 Rice ¥ i Co. v Evans (Flat 71
10. State ex rel. Atly. Gen, v Ward. 272
Ala 616, 133 S0 2d 399 Weat Wineled Sav.
Bank & Blde. Asso. v Ford, 27 Conn 282
New Yark Life Tns Go v Oates, 141 Fla 101,
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§26 ESTOPPLEL AND WAIVER 28 Am Jur 2d
“estoppel in pais” and “cquitable estoppel” arc now generally used intcrchan%ﬂﬁ
ably as applicable to all estoppels other than those by record, deed, or _bf)m.
Equitable estoppels operate in their own field as cffectually as @cch’m( ..111 lc;:—
toppels do in theirs.*®  Since, however, the principle which 1Emdcrl\cs equitable
estoppel in its proper sepse runs throughout all the transactions and contracts
of civilized life,”® such estoppels cannot he subjected to fixed and settled rules
of universal application, like legal estoppels, or hampered by the narrow con-
fines of a technical formula®  In other words, each case of estoppel must in
the nature of things stand on its own hottom’~-that is, the facts and circum-
stances of the particular case.'® ) )

Estoppels in pais scem, in their common-law origin, to have arisen only n}
case of those solemn and peculiar acts to whw}‘\ the law gave the power o
creating a right, or passing an estate, and to w_]nch ‘Lhc Iaw attached as nlmch
efficacy and importance as to matters appearing cither by cl_ccd, record, 05
bond.*  These legal cstoppels by matter in pas l\;'m'c few in number an
operated to enforce some technical rule of the law.'*  Other acts, st;ntcmcnt.i,
or admissions of a party, when not performed or made under scal or of record,
were not originally considered at common law as estoppels, but mcrlgly as evi-
dence, more or less important, and open to explanation or rebuttal. )

From the nature of cquitable estoppel it is r;i}\'inus'tlmt the doctrine may
find a great variety of applications in connection with almost any sort o_{
proceeding.  In view of this fact, there is of course no attempt quc in this
article to discuss its detailed application in various types of proceedings. The
doctrine of equitable estoppel also affects many substantive matters and ques-

Ditch Co. v Alamogordo, 34 NM 127, 279 P
72: King v Stroup, 22 NM 241, 160 P 367.
Annotation: 171 ALR 106,

15. Houston County Board of Revenue v
Poyner, 236 Ala 381, 182 Sa 435; State ex
rel. MeKittrick v Missouri Utilities Co. 339
Mo 383, 96 SW2d 607, 106 ALR 1169,

16. Trustees of Internal Improv. Fund v
Claughton (Fla) 86 So 2d 775; Jennings v
Bituminous valty Corp. 47 Tl App 2d
243, 197 NE2d 513; Mt Vernon Trust Co.
v Mt Vernon (Sup) 12 NYS2d 120, affd
263 App Div 910, 39 NYS2d 416.

17. Davis v Dav 26 Cal 23; Titus v
Marse, 40 Me 348,

12. Guffey v O'Reiley, 88 Mo 418; Lindblom 18. Horn v Cole, 51 NH 287, saying that

v Employers’ Liability Assur. Corp. 88 Mont Jegal estoppels of this kind differ from cqui-
488, 205 P 1007; May v Kearney, 115 Neb  ble estoppels in that they disregard the
475, 17 NW2d 448 Le Luz Community Ditch  oquity and justice of the individual case on
Co. v Alamogordo, 34 NM 127, 279 P 72i  account of the suppased paramonnt importance
King v Stroup, 22 NM 241, 160 P 367; Knauf  of rigorously enforcing a certain and unvary-
& T. Co. v Elkhart Lake Sand & Gravel Co.  ing maxim of the law, and sugeesting that the
153 Wis 306, [t NW 701, term “estoppel in pais” should nat be applied
to equitable estappels.

Coke, in discussing the different kinds of
estoppel by matter in pais, enumerates the
14, Houston County Board of Revenue v gqinuing: by livery. by entry, by acceptance
Payner, 236 Ala 384, A2 So 453 Dalton "ty "y partition, and by acceptance of an
Highway Dist. v Sowder, 85 Tdaho 236, 801 cqare,” 2 Coke's Littleton, 3522,

;0 G y v O'Reiley, o 418; R
Linditom v Buoployers Liabiliy Assir: Gorp. 19, West Winsted Sav. Bank & Bldg. Asso.
88 Mont 488, 295 P 1007; La Luz Community v Fard, 27 Cenn 282
626 128 Am Jur 2d]

192 So 637; Titus v Morse, 40 Me 348; May
v Kearney, 145 Neb 475, 17 NW2d +18.

The ancient rules of the common law in
relation to estoppels in pais have been relaxed.
and the tendency of modern decisions is to
take a broader view of the purpese to be
accomplished by them, and they arc now ap-
plied so as to reach the case of a party whose
conduct is purposely fraudulent and will ef-
fect an unjust result.  Dair v United States,
!

6 Wall (US) 1, 21 L ed 91,

11. Haas v Haas, 121 Ind App 335, 96
116, rch den 121 Ind App 319, 98 NEgd 2;
State ex rel. Squire v Murfey, B. & Co. 131
Ohio St 289, 2 NE2d 866.

13. Penn v Heisey, 19 TII 295.

-—

vaara
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tions, While its application to certain matters, such as real-estate rights gen-
erally, is discussed herein,® other articles in this work discuss its application

to many particular matters.!

§ 27. Definitions and nature.

Equitable estoppel, or estoppel in pais, is a term applied usnally to a situa-
tion where, because of something which he has done or amitted 1o do, a party is
denied the right 10 plead or prove an otherwise important fact.* The term has
also been variously defined, frequently by pointing out one or more of the
clements of, or prerequisites to,® the application of the doctrine or the situa-

tions in which the doctrine is urged.*

The most comprehensive definition

of cquitable estoppel or estoppel in pais is that it is the principle by which a
party who knows or should know the truth is absolutely precluded, both at
law and in cquity, from denying, or asserting the contrary of, any material
fact which, by his words or conduct, affirmative or negative, intentionally
or through culpable negligence, he has induced another, who was excusably
ignorant of the true facts and who had a right to rely npon such words ar

20. §§ 81 et scq., infra.

1. The reader is advised o consult the spe-

cific article dealing with the particular type
of pruceeding or substantive matter involved.
Tn this respect, see the discussion under
“Scope of Topic” at the beginning of this
article.

2. State ex rel. Atty Gen. v Ward, 272 Ala
646, 133 So 2d 383; Jennings v Bituminous
Casualty Corp. 47 TIl App 2d 243, 197 NE2d
513; Anfenson v Banks, 180 Iowa 1066, 163
NW 608: Wichita Federal Sav. & L. Asso.
v Jones, 155 Kan 821, 130 P2d 536: Al-
bachten v Bradley, 212 Minn 359, 3 NW2d
783: Morgan v Reese. 99 Ohio App 473, 59
Ohio Ops 272, 134 NE2d 581: General
nance Corp. v Jackson (Okla) 296 P2d 141;
Nesbitt v Eric Coach Co. 416 Pa 89, 204 A2d
473; Petterson v Ogden City, 111 Utah 125,
176 P2d 599.

Estoppel may arise where a person is con-
cerned in or does sume act which will preclude
him from averring anything to the contrary.
United States Gasualty Co. v Godwin, 158
Fla 64. 27 S0 2d 612.

An estoppel arises where hy conduct or acts
a person has been induced to alter his position
or do that which he would not otherwise have
done, to his prejudice.  Willadsen v Crawford,
758D 161, 60 Nw2d 692,

3. Generally as to such clements or pre-
requisites. see §8 35 et scq., infra.

4. “Equitable cstoppel, or estoppel in pais.
is that condition in which justice forbids that
one speak the (ruth in his own behalf”  State
ex rel. Shartel v Missouri Udlities Co. 331 Mo
337, 53 SwW2d 394, 89 ALR 607

Estoppel means that a persan is precluded
by his own acts from asserting a right to the
detriment of another whe, entitled to rely

on such acts, has acted thercon. Waugh v
Lennard, 69 Ariz 214, 211 P2d 806,

The substance of an cquitabile estappel or es-
toppel in pais is the rcasonable reliance by
one person on the representation ol another
which will injure the first person if the other
is permitted to assert the existence of a state
of facts at variance wilth those represented.
Robrrts v Friedell, 218 Minn 88, 15 Nw2d
496; Exsted v Exsted, 202 Minn 521, 279 NW
534, 117 ALR 599.

Estoppel is a preclusion in law which pre-
vents one from alleging or denying a fact in
consequence of his own previous act, allega-
tion, or denial of a contrary temor. Statc
ex rel. Shartel v Missouri Utilities Co. 331
Mo 337, 53 SW2d 394, 89 ALR 607: Gilbert
v Globe & R. F. Ins. Co. 91 Or 59, 174 P
1161, 178 P 338, 3 ALR 205,

Equitable estappel is the effect of the volun-
tary conduct of a party wherehy he is abso-
lutely precluded both at law and in equity
from asserting tights of property, contract. or
remedy, which might perhaps have otherwise
existed, as against another person who has
in good faith relied upon such conduct and
has heen led thereby ta change his position
for the worse and who. on his part, acquires
some corresponding rights of properiy, of con-
tract, or of remedy.  Sovercien Camp, W. W.
v Newsom, 142 Ark 132, 219 SW 759, 14
ALR 903: Smith v Smith, 265 NC 18, 143
SE2d 300: Boddic v Bond, 154 NC 352, 70
SE_B24: Vogel v Shaw, 47 Wyo 333, 291 P
687, 75 ALR 639. quoting 2 Pomeray, Equity
Jur § 804,

An estoppel in pais is a right arising from
acts, admissions, or conduct which have in-
duced a change of position in accordance
with the real ar apparent intention of the
party against whom they are alleged.  Rickelts
v Seathorn, 57 Neb 31, 77 NW 365,
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conduct, to believe and act upon them thereby, as a conscquence reasonably

to he anticipated, changing his position

e X . p :
injury il such denial or contrary assertion was allowed,
however, an equitable estoppel rests upon the facts and circun

particular case in which it is urged,

in such a way that he would suffer
In the final analysis,
dtances of the
considered in the framework of the

clements, requisites, and grounds of equitable estappel,’ and consequently, any

attempted definition usually amounts to no n
estoppel under those facts and circumstances.
be looked to and applicd by way of analogy rather than rule.

5. Arizona ex rel. Gaines v Copper Queen
Consal. Min, Co. 233 US 87, 58 L ed 863,
34 S Ct 546; Leather Mfrs. Nat. Bank v Mor-
gan, 117 US 96, 29 L ¢d 811, 6 S CL 657;
Dickerson v Colgrove, 100 US 578, 25 1, ed
618; Central Bank & Trust Co. v General Fi-
nance Corp. (CA3 Fla) 297 F2d 126; Dick-
son v Neal (CA8) 2 F2d 533, cert den 269
US 536, 70 L ed 09, 46 S Ct 19; Devine
v Cordovado, 13 Alaska 232; Glendale v Co-
quat, 46 Ariz 478, 52 P2d 1178, 102 ALR
837; Hall v Weatherford, 32 Ariz 370, 259
P 282, 56 ALR 903; Sovercign Camp, W. W.
v Newsorm, 142 Ark 132, 219 SW 759, 14
ALR 903: Wheaton v North British & M.
Ins. Co. 76 Cal 415, 18 P 758: Martin v
Zellerbach, 38 Cal 300; Denver F. Ins. Co.
v McClelland, 9 Colo 11, 8 P 771; Cowles v
Bacon, 21 Conn 451; Brown v Wheeler, 17
Conn 345; Triplex Shoe Co. v Rice & Hutch-
ins, 17 Del Ch 356, 152 A 342, 72 ALR 934
Rabertson v Robertson (Fla) 61 So 2d +499:
Bocsiger v Frecr, 85 Idahe 53t, 381 P2d
802; Supreme Tent. K. M. v Steasland, 206
Tl 124, 68 NE 1098; Jennings v Bituminous
Casually Corp. 47 Tl App 2d 243, 197 NF
2d 513; Cook v Walling, 117 Ind 9, 19 NF,
532; Mussclman v McElhenny, 23 Ind
Sanhorn v Maryland Casnalty Co. 255 Towa
1319, 125 Nw2d 758; 0. v Con-
solidated CGas Ultilities Corp. 145 Kan 4273, 63
P2d 58+4; Tarter v Turpin (Ky) 291 SV
547, 60 ALR2d 1205; McDonald v Good
(Ky) 239 SW2d 97; American Gas & Venti-
tating Mach. Co. v Wood, 90 Mec 516, 38 A
548; J. F. Johnson Lumber Co. v Magruder,
218 Md 443, 147 A2d 208; Maryland Teleph.
& Teleg. Co. v Ruth, 106 Md 64, 68 A 358;
Bigelow v Wondward, 81 Mass (15 Gray)
560; Suske v Straka, 229 Minn 408, 39 NW2d
745; Albachten v Bradley, 212 Minn .
3 Nw2d 783: Turnipseed v Hudson, 50 Miss
429; Biges v Madern Woodmen, 376 Mo 879,
82 SW2d 898; State rx rel. Shartel v Missouri
Utilities Co. 331 Mo 33 SW2d 391, 89
ALR 607; Moore v Shert 52 Mont 542,
159 P 966; Re Lec's Estate, 137 Neb 567, 290
NW 437; Monadnock Regional School Dist. v
Fitzwilliam (NH) 203 A2d 46; Drew v Kim-
ball, 43 NH 282; La Luz Community Ditch
Ca. v Alamogordo. 34 NM 127, 279 P 72:
King v Stroup, 22 NM 24l 160 P 367:
Triple Cities Constr, Co. v Maryland Casualty
Co. 4 NY2d 443, 176 NYS2d 292, [51 NE
2d 856: Lynn v Lynn, 302 NY 193, 97

628

wre than a declaration of an
8 I'he cases themselves must
)

NE2d 748, 28 ALR2d 1335, cert den 342
US 849, 96 L ed 640, 72 S Ct 72; Mor-
genthaler v Cohen, 103 Ohio St 328, 132
NE 730; Hastings v Allen, 14 Ohio 58; Se-
guin v Maloney, 198 Or 272, 253 P2d 252,
256 P2d 514, 35 ALR2d 1412; Commonwealth
v Maltz, 10 Pa 527; Itubbard v Beverly, 187
SC 476, 15 SE2d 740, 135 ALR 1206; Smith
v Williams, 141 $C 265, 139 SE 625, 54 ALR
96+; Sccurity State Bauk v Gannon, 39 SD
232, 163 NW 1040; Lawrence County v
White, 200 Tenn 1, 288 SW2d 735; Bynum
v Preston, 69 Tex 287, 6 SW 428; Farmer v
Thompson (Tex Civ App) 289 Swad 351,
error ref n r e, Public Ulilites Com. v
Jones, 54 Utah 111,179 P 745; Health v Val-
entine, 177 Va 731, 15 SE2d 98; Rorer Tron
Co. v Trout, 83 Va 397, 2 SE 713: F
Finley, 43 Wash 2d 735, 264 P2d 246, 42
Thomas v Harlan, 27 Wash 2d
512, 178 P2d 965, 170 ALR 1138; McCarthy
v Union P. R. Co. 58 Wyo 308, 131 P2d 326;
Vogel v Shaw, 42 Wyo 333, 204 P 687, 75
ALR 639.

6. § 26, supra.

5

7. As to such elements, ete,, see §§ 35 et seq.,

infra.

8. State ex rel. Atty. Gen. v Ward, 272 Ala
616, 133 So 2d 383; Munger v Boardman, 53
Ariz 271, 88 P2d 536: rell v Weymouth, 32
.13 So 429 Boesiger v Freer, 85 Idahe
551, 381 P2d 802; Jennings v Bituminous Cas-
walty Corp. 47 Il App 2d 243, 197 NE2d
51%: Board of County Comrs, v Brown, 183
Kan 19, 325 P2d 382; Wichita Federal Sav.

Loan Asso. v Jones, 135 Kan 821, 130 rad
36 Bricht v Michel, 242 Miss 738, 137 So 2d
33: Biges v Modern Wondmen, 336 Mo 879,
B2 SWa2d 898: State ex rel Consolidated
Schnol Dist. v Haid, 328 Mo 739, 11 SW2d
206; Lindblam v Employers’ Liability Assur.
Corp. 88 Mont 168, 295 P 1007 Grand Island
v Willis, 142 Neb 686, 7 NW2d +457; Monad-
nock Reginnal Sehoal Dist. v Fitzwilliun (NH}
M3 A2d 46: La Luz Community Ditch Co.
v Alamagordo, 3 NM 127, 279 P <i

v Stroup. 22 NM 241, 160 P 367: sons v
Lipe, 138 Misc 32, 286 NYS 60: Morgenthaler
v Cohen, 103 Ohio St 328, 132 L, 730
Morgan v Reese, 99 Ohio App 47 9 Ohio

Ops 272, 134 NE2d 581: Lawrence County v
White, 200 Tenn |, 288 SW2d Vogel v
Shane. 12 Wye 133, 204 P 687, 75 ALR 639,
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A‘lt]mugh estoppel is sometimes said to be a mere rule of evidence
oy 9 ot o H !
reality one of substantive law, for the reason (hat it abvolurely
person from asserting what otherwise would he his pight®

§ 28. Basis, function, and purpose.

ANDY WATVER §28

it is in
prechides a

The doctrine of estoppel is bas
- d pel is bused > ic oy, fad
e, doctrine of pl] bis upont the grounds of public policy, fair
aling, g mth, and Justice, and its purpose s o forbid one to speak
against his own act, representations, or commitinents to the injury of one to

whom they were directed and who reasonably relicd thereon,)!

The doctrine

of f:stoppcl springs'from cquiLAublc principles and the equities in the case.®
Jt xs‘def.lg.nec! to a'|d the law _in the administration of justice where without
its aid injustice might result®  Thus, the doctrine of equitable estoppel or

9. State ex rel. Atty. Gen. v Ward, 272 Al
646, 133 So 2d 383; Berger v Ohlson, 9 Alaska
605, affd (CA9) 120 F2d 56; Munger v Board-
man, 53 Ariz 271, 88 P2d 536; Board of Goun-
ty Comrs. v Brown, 183 Kan 19, 325 p2d
382; Bright v Michel, 242 Miss 738, 137 Sn 2d
1555 Barron v Federal Land Bank, #2 Mis:
50, 180 So 71; Biges v Modern Woodmen, 336
Mo 879, 82 SW2d 828; State ex rel, Cansoli-
dated School Dist. v Haid, 328 Mo 739, 41
SW2d 806; La Luz Community Ditch Co.
Alamogordo, 34 NM 127, 279 P 72: King v
Stroup, 22 NM 241, 160 P 367: Ross v Hard-
ing, 64 Wash 2d 231, 391 P2d 526: Barbee
I“\]{;;ll Co. v State, 43 Wash 2d 353, 261 P2d

11 Miss L] 237.
7:0 Suske v Straka, 229 Minn 408, 39 NW2d
43,

E(lll»izﬁl,m(h v Coutant, 232 Towa 887, 6 NW

Estoppel is designed to protect the reliances
andlt‘xpcr(nliom of innaocent persons from
detrimental devastations by those wha, hy
assent and recognition, have induced those
reliances and expectations.  Russell v Texas
Co. (CA9 Mont) 239 F2d 636, cert den
354 US 838, 1 L od 2d 1537, 77 S Ct 1400,

Estoppel is based on the idea that ane wha
has made a certain representation should not
thereafter be permitted to change his position
to the prejudice of one who has relied on it
Sanborn v Maryland Casualty Co. 255 lowa
1319, 125 NwW2d 758.

. The basis of an estoppel is that a party rely-
ing on it must have acquired rights in in-
norent reliance upon acts of the other party.
State ex rel. Booth v Tatro. 199 Wash 421
92 P2d 206 ’

Estoppel is bhased upon the theory that
where one has by his conduct induced an-
other to change his position (o his damace,
disadvantage, or detriment, he is estopped from
1)<'nrﬁ(i.ng by such conduct.  Tavlor v Quinn,
6% Ohio App 164. 22 Ohio Ops 292, 39 NE
2d 627. '

Estoppel is based upon some misleading con-
duct or language of one person which, being

relied on, operates 1o the prejudice of an-
ather and is applied to the wrongdoer by the
court in denial of some right which other-
wise mmj}n exist, ta prevent a frand.  Dah-
rooge v Rochester Genman Ins Co. 177 Micl

it i s Ca. ch
2, 143 NW 608,

12. State v Mutual 1. Ins. Co, 175 Tnd 59
93 NE 213: Irwin v Dawsan, 197 Tenn 314,
273 SW2d 6. o

The whale doctrine of equitable estoppel is
a creature of cquity and is governed by equita-
ble principles. Tt is said to have been de-
}'rloptjd tn prevent the unconscientions and
mrvqul!al)lc assertion of rights or enforcement
of claims which might have existed or heen
enforceable had not the conduct of a person
including his spoken_or written words, his
positive acts and his silence nr negligent omis-
sion to do anything. rendered it incquitable
and unconscionable 10 allow the rights or
claims to be asserted or enforeed, J. F. John-
son Lwmber Co. v Magrnder, 218 Md™ 440
147 A2d 208, '
. Equitable estoppel is based upon the prin-
ciple thal a persim is held to a representation
made or a position assuined, where other-
wise, inequitable canscquences would result to
another who, having the right 1o do so under
?“‘rlﬂw clirz*i\nn}clanrvs of the case, has in gond
aith relied thereon.  Neshitt v Eijje 2
Ca. 416 Pa B9, 204 A2d 473, (v Be Coach

Tt is the ground of estappel that to permit
one (o prove representations on which an-
other has acted o be false would be contrary
lln oqm;y]and gond conscirnce.  Trustess of
nternal Tmprov. Fund v Cla
putemal, 775{ I v Claughton (Fla)}

?3. Johnson v Neel, 123 Calo 377, 229 p2d
939: Miami Gardens, Inc. v Conway (Fla)
102 S0 2d 622; Therrell v Reilly, 111 Fla
RQ{), 151 So 305: State v Mutual Life Tns. Cio.
175 Ind 59, 93 N 3.

The (}:nc’{rinc of estoppel is one of funda-
mental justice.  Tts application must depend
upon the circumstances of each particular «ase
and courts have gone a long way in applying it
ta prevent manifest injustice and wrong. Scott
County v Advance-Rumley  Thresher Co.
{CAB) 288 F 739,36 ALR 947,
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¢d upon principles of morality and fair dealing and th ds of
e ends of justice ; A .
justice and accomplish that which ought (o he
g

estoppel in pais is found
4 It always presupposes crrot on
and man.'®

done between man

i is intended to subserve the ends of justice.!
(& one side and fault or fraud upon the other and some defect of which it would ! Such an estoppel cannot arise agai
be incquitable for the party against whom the doctrine is asserted to take to lh‘éof'l!l{lts of -others demands jt?® o lii\( i‘azun\x a party except when justice
advantage)® It concludes the truth in order to prevent fraud and falschood L"‘M_C‘ The doctrine of cswbpvcl =hr>d?1 I“'K‘n to refuse it would be i}\tf]ni.
and imposes silence on a_party only when in conscience and honesty he should equity clearly requires it to be done iy (H’C applied cautionsly and only when
not be allowed to speak.!® Oil j’hc, dOStrine,. the Cuuntcrcquitics' of tlilcwcg o determining the ;1ppii(‘;1|,i6n
The proper function of cquitable estoppel s the prevention of fraud, actual :_II'(.‘m“O'“- Tt is available only in defense I:)?m(‘?.;.”c Cnlit]cc.l to due con-
or constructive,’” and the doctrine should always be so applicd as to promote in‘vl:;?t.m'ldc in good faith and can never .bc ‘1%: lf"';‘ﬂ' or equitable right or
justice, or wrong of any character.® ESLOP}DP:!' 1\r!;(l):l?l[;;lrﬁl?t]]dl:'fln"t: fraud,
é against wrong-

14. Stone v Bank of Commerce, 174 US 412, The courts apply the doctrine of equitable ta Fed
e wi she - a Fe Sav, &
nee with established gen 821‘”%{;\1;23.5% :I.HR.’\ssn_ v Jones, 155 Kan

43 [, ed 1028, 19 S Ct 747; Leather Mfrs. estoppel in accorda
doing

2 a wi
e Stoball's Estate, 211 in gan wrong to some other persan, or where

d e I
1 conscience and honest dealing a party

Nat. Bank v Morgan, 117 US 96,29 1. ed fi11,  eral principles in order that the transactions 2 3
6'S Ct 637; Danicls v Tearney, 102 US 155, and dealings may result justly and fairly with N'S‘,D, 50 So 2d 635; Sediak v Dud
96 L ed 187 Dickerson v Colgrove, 100 U the parties voncerned with them, and it pro- b 567, 13 NW2d 892, 154 ALR 490: ¢ 14 ought not 10 be permitied 4
B 35 L nd 618 Housion County Board of  hibits a person, bpou principles of honesty and Island v’ Willis, 142 Neb 686, 7 g Srand - vious conduet; T o ainsay his pre-
T S L ener, 236 Al 30, 182 S0 455 fair and open dealing, from asserting Tights White v La Dic & Fitch, Inc. 103 NY 457; Asso. v Jones, 155 Kan oderal Sav. & Loan
R tandard Mortg. Corp. v Collins, 187 the_enforcement of which would through his 100 NE2d 167 (saving that emonp oy WY, 122, Grand Island v Willi an B2l 130, P2d 556;
Ak 9n2, 63 SW2d 347} Sovereign Caap, W. omissions or commissions work fraud and in- a person upan principles of honesty and ibits  457; Palmer v Sovereinn Car cb 666, 7 NW2d
Wy Newsom, 142 Ark 132, 219 SW 759,  justice. Rothschild v Title Guarantee & T. g;‘“‘(\‘;‘ﬁ,{mm xcrling rights the e,:rnarrr‘amrf;f SC 579,15 SE2d o5, W O W17
i vhich wou - b C N .
. d through his omission or com- The doctrine of estoppel has been for-

739 App  Co. 201 NY 138,97 NE 879, o :
DC 585; Hempstead v Broad, 275 ission work fraud and injustice); R mulated 1o prev
NE $ Gillett v Wiley, 126 TIL 310, 19 NE 15. Leather Mfrs, Nat. Bank v Morgan 17 Miller, 142 Tex 274 istice) ; Richey v i prevent results contrary
NE 120; Gillow v Wiley, 12 10,19 N 8796, 29 L ed 811, 8 S Ct 657; Margan v 832, 274,177 SW2d 255, 170 ALR 5" e’ A 1ol dealine, MeLoarn v oot
; A. . Co. 96 US 716, 24 L od 743; The doctrine of estoppel is for s 518, 177 NE 617, 77 ALR 1039,

: he purpose 19, State ex rel. Shartel v Missouri ULl

14 ALR 903; Bowen v Howe

287; Johnson v Western Indiana M Us o6
Tnd Aop 79 140 NE 559; Gas Service Co. v YRR 16 o
Cll-‘tmsolr;ga(c(i Gas L‘Itll > Cnrﬁp‘. I'II‘; ‘l((;“ ‘111’13\, Merchants' Nat. Bank v State Nat. Bank (US) of preventing th R
b 65 Pad 384; Victory Cab Co. v Charchill 10 Wall 604, 19 1, cd _1008; Trayer v Bristol from operating e a’°}"f“‘l"tﬂ“rms of a party ities Co. 331 Mo 337 v
Downs, Inc. 312 Ky 363, 927 SW2d 92%; Parking, Inc. 198 Va 595, 95 SE2d 22+ been led to rely lllJonmlE( u];xmT one who has  607; State ex rel -1\46533-51‘;3(]'39"‘ 89 ALR
2 Nicleyen v 1l 276 Mass 519, 177 NE 817 16, Van Renssclaer v Kearney sy 1T Tns, Co v Mowry. 98 US 544 25 Mu L. Esjlz. 260 SW 3661 Dakercomiton, 303 Mo
oty 77 ALR 1039; Guffey v O'Reiley, 88 Mo sselaer v B oAy enstci vy, 96 US 34, 24 1 ed 674, Corp. ¢ Hood, 206 NC 7 fammack Textile
o 418: Brusha v Board of Education, 41 Okla o 20 o hardon . § oo any ot able estoppel is called into cxistence  §, O, 162 5C 195,50 S 10, ek Ou
305 139 P 208, Pabmer v Sovereign Camp. Apn D R A sE 7 i Coas ress of e prevention of wrong and the re- Furniture Couv beanley iy s Morristown
W 0. W. 197 §C 379, 15 SE2d 655; Smith amiber Lorp. 99 - , 73 SE S dress of iniury.  Wheatan v North Bricish & Tenn 214, 350 Sty aag® 2 Fo Ins. Go. 149
v Williams, 141 SC 263, 139 SE 625, 5 ALR Estoppel wakes _the acts and conduct of a 'Th. 0. 76 Cal 4'Il’r 18 P 758. The dr;r;;‘ . [M .
964; Sceurity State Bank v Gannon, 39 SD parly binding acainst him \s'hr'n(:vcr it should pel isc f_ar:‘““ :‘CS““ is sought where an estop-  0PIY to Im‘\‘;:t i?{ estoppe! can be invoked
0 en R 040 Church of Cheist v Me: b o, 11l v Faners % M. Nat. Bank, 97 el s ereared as is sough where fraud s Bank v Wells-Tacranms Conny. gt National
11.e B . . v, the prevention of an advan- NE 215 ALT HOTR. ) 56, 193
tage to the party making rcprcsvn?:ti:‘)g;n:r #1398 ALR 616, "

Donald, 180 Tenn 86, 171 swad 817, 116 - i

ALR 191'713; S”u7lhcrrjn R\ (llo4 v Lc\lvis é Al ).‘\nvrqwllla:xln- cslqpp(‘l}rcs(s \nquvxllhc (}ncln;\c guilty of 2 fraud I 20. M

Co. 139 Tenn 37, 201 SW_131: Smith ship-  that it will be against the principles of cqnity ¢ Y a , or the prevention of ha . McLearn v Hill, 2 .

oo UTex Civ App) 24 SW2d 87 Trayer and good constichis l:»lx{vrrnit e pany 10 the adverse party who is cither the victim 5‘;- 77 ATR (oge - 276 Mass 519,177 NE
he estoppel is sought to aval 1 . e as_ been induced t he d i . .

change his position to his' detriment by e applicd p(li»‘(,rr]:"“_ﬁ{_r:‘;?'!llﬂ(ﬁ‘ in pais is never

; allowing the assertion of

Bristol Parking, Inc. 198 Va 595 05 SE2d  against whem th
24. himself of what might other be his un- representation d
f s - st is «d rights. Stone v Bank of Commerce e ons or conduct of th, ; i he ri
An estappel in pais is a moral question. 1 disputed oghis. : 0 ree, wham the est . ¢ party against  the right, or proof of th )
can iy st where the party s attenpt- 17 US 412, 43 1, ed 1028, 19§ C 747, N ‘Gll'l;ml!Saﬁm\c";-; 7Ialrlllcl‘ll|an v Poy be contrary to '\qui:y, H‘n(iz?]r“tl,tm' n\h?;l would
ing to do that which casuists would decide “Fquitable estoppels are admitted on the 18. Di . NE 723, 100 ALR 842, 131019 NE 247, v Wiley, 126
to be a wrong; something which is a . wronnd of promoting the equity and i 8. Dickerson v Colgrove, 100 US 578,
good conscienca and honest dealing fustice of the individual case by proventing a L gd B18: Lacy v Uniied States /5,578,251 Bright v Michel, 242 Miss 738
. B Banks, 180 Towa 1066, 163 barty froam asserting his sights under a general 216 F2d 223 Gook v Ball (CA7 R S 5 738,137 So 2d
The dactrine of ecquitable estoppet is es- techwieal rule of law, when he has so con- 50 g%r_z;‘lm 323 US 761, 89 L ed 609, 65 2, K
sentially one of good conscience.  Jeflerson ducted himsell that it would he contrary to .G 95: Houston Gounty Board of 2.009. 85 |2 Keay v Musali, 77 Minn 231, 79 NW 961
County Bank v Hansen Lumber Co. 246 Ky cauty and good conscience for him 10{“”“}!“ Boardman. r,Ah 384, 182 So 455; Munger v a82 ’}X )64, later app 81 Minn 90, 46 N)\‘\;
SiASL SWad 5o American Trust Co v fers and prove the truth”  Horn v Cole, 51 NI Bonvduan, 53 Ariz 271, 0 P24 596; Tindson  not (holding that an equitable estoppel wil
3 53 % Mich 527, 224 Nw 327 Vineland 207 Swmith v Williams, 111 SC 265, 139 SE v Iudson. 219 Ark 211, 242 SW2d 154, Can- not arise in favor of riparian awners. fo e
S e Waste Mg, Co. 86 NJL 342,90 A 625, 56 ALR 964, : cert d;q;;;"}“;‘;‘vclil, 237 Ind 164, 143 NE34 275 water iidt'sltrur,lmn'o( a dam by which the
1054. 17. Cook v Ball (GA7 Ind) 144 F2d 423, o 2a 2 e e Thoden 396 US 225 2 1. ed prescription. when theis rahies nee Boriod of
cort den 323 US 761, 89 L ed 609, 65 S Ct Lcd 20 847, 78 § G913 (annink thae o 2 and ription. when their equities are not sirang
913 (saying that prin-  strong mumcrrq'uitics)jcl{élhgfnlpal‘l"lm}‘ have
S ohall's Estate,

The doctrine of equitable estoppel is based
on an application of the Golden Rule to the 9!
cveryday affairs of men. Tt requires that one E
should do unto others as, in cquity and gond det
conscience, he would have them do onto  that an estoppel in

1, Hudson v Hudson, 219 Ark 211, 242 SW2d ciples of estoppel are f ]
3: Haas v Haas, 121 Ind App 335, rch 1 fair deali ¢ founded an justice and 211 Mi
1 I TR devzr{n?im,‘yi"g dmy;g;h&ﬁ’ and that it prevents a party from 11 Miss 15, 50 So 2d 635.
AR jusliﬁ‘vd (saying ‘ ing by his o::;:“\':rnr:l;,"r a f?r( and thus profit- nnvrh:'; doctrine of estoppel, being an equitahle

T pesitions were roversed. McNeely  ground of prevention ‘of fraud by a person sistent posivions S or from taking incon- e o caentially flexibic. and therefore to
v Walters, 211 NC 112, 182 SE 111; Wake songht ta be estopped, the fraud consisting vantage) : Haas v Haas ];‘] {0 gain an ad-  (he part or denied as the cguities hetween
Forect v Holding, 206 NC 125, 174 SE 206:  in the denial of that which the person sought den 121 Ind App 349, 99 \,“;’ App 335, rch  Bank v Manee T preponderate. Peoples Nat
Re Southern R. Co. 196 NC 756. 147 SE 301, o be estapped has previously asserted); Wichi- that by estoppel the door 3‘E‘"h?f“ (saying 29 857 45“:{:‘]{7235”?671()nn 226 SC 257, 81 SE
i s shut against as- R . ‘

serting a right where that would res Crotty I ¢
4 ight ere uld result 3
3 otty v nion Mut. L. Tns. Co. 144
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§29 LESTOPPEL AND WAIVIER 28 Am jur 2d
doers, not against the victim of a wrong,* although estoppel is never meloycd
as a means of inflicting punishment for an unlawful or wrongful act.

§ 29. Comparisons and distinctions,

Although originally there was some distinction made hetween estoppel in
pais and equitable estoppel, they are now generally used mlcmlmnqml)ly as
applicable to all estoppels other than those |>) record, deed, or bond.! How-
ever, cquitable ¢ prpL] or ¢stoppel in pais is (ll\tmL,\ll\h(,d from technical
estoppel in that it arises out of the acts and conduct of the party estopped and
not from a record, deed, or bond.” Tt differs also in certain particulars from
various legal bars whu.h are in some respects analogous to it and which have
substantially the same practical operation and to which the term c-;mppcl”
is frequently applied, but which arc more properly designated as “quasi es-
toppels.”* Quam csmppcls are sometimes said to include such matters as the
doctrine of “clection,” the principle which precludes a party from asserting
to another’s disud\'am.\gc a right mcmmslu\t with a position previously taken
by him,® waiver,*® ratification,'’ and laches.!* Indced, the doctrines of estoppel,
waiver, and acquiescence are considered, by some courts at lcast, as nf one
family in the law, and the doctrine of laches is closely akin to these,'®

Although the doctrine of estoppel may operate to preclude a man from
speaking the truth, it must not be confuscd with the doctrine of impeachment,
or with conduct affecting the credibility of witnesses. - A man may say one
thing out of court and another thing in court, but it is not estoppel if the
purpose of the evidence showing this is only to affect the credibility of the
witness, or to lay the ground for impeaching him.  The doctrine of estoppel
closes the mouth of the witness and thus creates an extraordinary legal situa-
tion, which does not exist where the credibility of a witness is at issuc because
of contrary statements, or where the impeachment process is put into execution
in the trial of causes. Because of the dire penalty existing in estoppel, the law
scrutinizes with care to determine whether the facts and circumstances dis-
tinguish the situation from a mcre question of credibility or impeachment.

US 621, 36 L ed 566, 12 S Ct 749; Daniels Equitable estoppel or estoppel in pais in
v Tearncy, 102 US +15, 26 L ed 187; Dicker-  its simplest terms means estoppel by conduct,
son v Colgrove, 100 US 578, 25 L ed 618; Ross v Harding, 64 Wash 2d 231, 391 P2d
Kirby v Union P. R. Co. 51 Colo 509, 119 P 526.

1042; Second Nat. Bank v Dyer, 126 Conn . IPURP y .
101,'9 A2d 503; National Match Go. v Em- & (ravhar Blectric Co. « McClave, 81 Ariz
ire Storage & Ice Co. 227 Mo App 1115, 58 ==h 270 o€ o0, (0 Alcdsa 00 DU
ngd 797" cert den 200 US 669, 70 1, ed  Grmstr. Co. v Philadelphia Casualty Co. 32 RI
577, 54 5 Ct 85; Oman v Wayne, 149 Neb 216, 79 A1 )

303, 30 Nwad 92l Sawtelle v Tatone, I(]S As to the distinction between abandonment
NH' 398, 201 A2d '111; Southern R. Co. of property and estoppel to assert a claim to
Lewis & A. Co. 139 Tenn 37, 201 SW |'11 it, see 1 Am Jur 2d, Ananvonen, Lost, AND
Texas Bkg. & Ins. Co. v Hutchins, 53 Tex Uscransen Prorerty § 5.
BGI’Fg)‘wla\;:lR;dIgwfd 122 Ve 27, 163 A2d wacLli..;:‘c;rg:‘.mm. Co. v Philadelphia Casual-

4. Roberts v Roberts, 81 Cal App 2d 871, 10. § 30, infra.
185 P2d 381. .
11, § 31, infra.

5. Worsham Buick Co. v Isaacs, 121 Tex 12. £32 infra
587, 51 SW2d 277, 86 ALR 232. - §32, infra.

: 13. Scaman v [ronwood Amusement Corp.
6. § 26, supra. 283 Mich 220, 278 NW 51,

7. Drexel v Berney, 122 US 241, 30 L eod 14. Lubric Oil Co. v Drawe, 26 Ohio App
1219, 7 S Ce 1200. 478, 160 NE 93.
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§ 30. — Waiver."

Waiver and estoppel are closely akin,'® their legal effect is inach the .-:;nm-“’
and the terms “cstoppel™ and “waiver”™ are often loosely used interchangeahly '
Under some circumstances a waiver may amount Lo an (‘\(up])(] but it docs
not necessarily do s0.1? Although a wauiver in a particular instance may he
in the nature of an equitable estoppel and maintained on similar principles,
they are not convertible terms.®  There are well-recognized distinetions he-
tween the two! and the one may exist without or apat from the other 2
Thus, a waiver may be established even though the acts, conduct, or declara-
tions are insufficient to establish an estoppel.?

“

Specifically, with regard to the distinctions between waiver and estoppel,
a waiver is a voluntary and intentional abandonment or relinquishment of a
known right,* whereas an equitable estoppel may arise even though there was

15. Generally, as to waiver, see §§154 ¢t App 316, 56 NE 780: Grant v Norris,
seq., infra. Towa 236, 85 NW2d 261; United States Fide

- & ; -
16. Grant v Norrs, 249 Towa 236, 85 Nw2d g4 5¢ ,\CI % g e, ZAT Ky 45, by Swed
261; Mollick v Collins (Ky) 252 SW2d 665: 150" Ky #27, 150 SW 078: Shaw v Spencer,
Gould v Transamerican Associates, 224 Md 300 Mass 382: Engstrom v Fanners & Igankrrs
285, 167 A%d 905; First Nat Bank v Davis.  Life lns. Go. 290 Minm 306, 11 N4 459,
123’ Neb 304. 242 NW 655 (pointing out thal  Pursons v Lanc, 97 Minn 08, 106 NW 415

knowledge of the facts is essential to both). Aran v Rialto Realty Co. 100 NJ Eq 513,

17. Yoshida v Liberty Mut. Tns. Co. (CA9 136 A 339, affd on apininn below 102" NJ
Cal) 240 Fad 824; Woodmen of Vntd Life gq é?l« %f“l,f}dg(m: .];’:]\n.snr; g f;“ak"?? 146

. Greathouse 247 Ala 590 7 So b r 657. 31 P2d 667."107 ALR 340; Harvey
,T,?,S Soc. v Greathouse, 242 Ala 529, 7 8o 2d Tp 0 4 0 ihia 1. Tns. Co. 131 SC 405, 127

SE 836.
18. Globe Mut. L. Ins. Co. v Wolff, 95 ;g .
US 35055 L ol 38: Vashida v Lihj;jy Y Yoshida v Liberty Mut. Ins. Co. (CA9
Ins. Co. (CA9 Cal) 240 F2d 824; Williams Qa]) 240 F2d 824; Provident Life & Acci. Ins.
v Neely (CA8) 134 F 1; Sovercien Camp, Co. v Hudgens, .229 Ala 552, 158 So 757:
W. W. v Newsom, 142 Ark 132, 219 SW 759, ‘“2" Ca,"'v W. W, v Newsom, 112 Ark
14 ALR 903: Euclid Ave. State Bank v Neshit 219 SW. 759, 14 ALR 903: Enfinger v
(Towa) 204 NW 2353, rch den 201 Towa 506, Order of Uhited Commercial Travelers (Fl
207 NW_761; United States Fidelity & G, App) 156 So 2d 38: Mollick v Culling (Ky)
Co. v Miller, 237 Ky 43, 51 Swad 938, 76 252 SW2d 665; United States Fidelity & G.
ALR 12; Gould v Transamerican Associates, ~Co. v Miller. 237 Ky 43, 34 SW2d 038. 76
224 Md q”J 167 A2d 905: Schindel v Danzer, ALR 12: Jefferson Life & Casualty Co. v
161 Md 38%, 157 A 283; Jefferson Life &  Johmsen. 238 Miss 878, 120 So 2d 160
Casualty Co. v Johnson, 238 Miss 878, 120 lin v North American Life & Cas. Go.
S 24 160+ Carpenter % St. Joseph L. Ins. A8 NW2d 825; The Praciorians v '51.frk\.\.ui
Co. 212 Mo App 336, 246 SW 623: Kennedy (Tex Com App) 66 SW2d 686: Kessincer v
v Grand Fraternity, 36 Mont 325, 02 P 871: Anderson, 31 Wash 2 157, 195 P2d 286,
Aron v Rialta Realty Co. 100 N] Eq 513, 136 The distinction betwern waiver and estoppel
A 339, affd on ap below 102 NJ Eq 331, 140 is that a waiver is a voluntary relinguishient
A 918; Humes Constr. Ca. v Phl[adr];]ia of a known right, while an estoppel consists

Casualty Co. 32 RT 246, 73 A 1: Har of a preclusion which in law prevents ane
Philadelphia L. Ins. Co. 131 SC 10) 1"7 SE from alleging or denying a fact in conse-
836. quence of his own previnus act, avennent, ar

denial. Gilbert v Globe & R. F. Ins. Go. 91

Thi larly s (
is is particularly so, for instance, with Gy 2 " LS S TR 205,

}cmrd to the waiver of, or estoppel to ;\:sm\
orlcitures under and conditions in insurance 2. Enfincer v Order of United Commereial
nlohc 5. Sce Insvraxcr (Rev ed §81008 Tricoiers (Fla App) 156 Sa 2d 38: United
et seq.). States Fidelity & G. Co. v Miller. 237 Ky
13,34 SW2d 938, 76 ALR 12,

C19.2f§rng.;\l1mm v Farmers & Bankers Life Ins,
‘0. 230 Minn 308, 41 NW2d 422: Johnson 3. E, ¢ Farmers & s Life

y Feskens, 146 Or 637, 31 P2d 667, 107 ALR 5. 230 Minn T o 95 e
340. National F. Ins. Co. 313 Mo 266. 285 SW

20, Queen Tns. Co. v Veung, 86 Ala 424, 5 01 74 ALR 1436
So 116; Supreme Tribe, B. H. v Hall. 24 Ind 4. § 154, infra.
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1. IN GENERAL

induced another to act in a p:\lrticuln.r- iumnn::rﬂ;::}]l
not be permitted to adopt an mcnnﬂ:slu?t p)? ]OQ;
attitude, or course of conluct and Ul(‘([‘.l)_\ fn”bic ;,f
or injury to such ather.™10 In‘lh(: hwﬂnulsmj. X
the term, “cstoppel” is har which prcg?ut ‘C]S {\.'p -
son from denying the truth of a fact whic 1} L:?Cls
contemplation of law h‘vc:r)mc sctllvcv(lv I?)j t]&;rs
and proceedings of juxhcm'l or Iugllxl(x‘l-n}c, 1“ ”w“:
or by the act of the party hunsc\.f, cllh«.'( n LJr o
Lional writing or by representations, express o

plied, in pais.t

§1 Terminology
a. “Estoppel”
b, Other terms

a. “Estoppel”

| is a bar which precludes a persan from

An ‘‘estoppel h has become settled in

denying the truth of a fact whicl
contemplation of law.
1 of wide implication,03 and

" e o
eFatonpel” is a te <
Fatuppel his deed or conduct has

. <1
. at one w0 by
implies that 23 TUT—Corpus Jurls clied 1n Chernlck

F v ek, 13 So2d| v, Nelson, CC..Atska, 90 National Burety Co., 118 A, 418,
0.5 Nla——Fureey v. e 910, 918, ‘ 419, 50 LI 419
~179, 13 4 Ala, 281 Ky.—Corpus Jurls cited in Tlorn ¥ —Corpus Juris quoted 1n Soulh-

" o otz ta3ls ] D iag B )
rarpitade or fraud tude or| Wells, 60 Sav.sd 10LL {7 e iy, Co. v Dmy, 138 S5 870

 fnyolves tary v, 401 ™ L akg
oppel” fnvelves ; Ky, M1 wwis | 8T L0 S.C 3RS
h as misleading xtn_w"f'nlfs In—Corpus Jurls quoted fa T. \\: o corpus Turls quoted in Mos-
e concenlment of m.-ef_ TN s, 103 so. 10, 157 T i, CivAnp., 131
wilth result that one pm‘y "; 718, . — t \;. oL, errer rofused—Gorpuz
induged by words, sandt " or sl eh Snndifer v, Sandlfar's e ntamarion v, Todarnl
S uar party to do things wh App.. 195 So. 118, . e 60 SAV.ed
ol anathnr Py : A uoted | dlortzage Co., Civ.app, 6
¢ L have donn. s Juris Secundum QG Mo in
he othe e et Trr, Go.| Moo—Compus Jurls Secundvm MEOLHH U Gorpus G quotea 4
Ttah. »"”[“" e Livestock Go, cugg v. Johmson, Civ.App, 284 S
L0 v Taves - B )

z 54, 01 237 Mo.App.
PR ar- 167 S.3V.2d 664, P 66T, 237 PP,
\ﬁ‘ Do 634, 104 Utah 443, rehear
in; d;'-nl':d 113 P.24 27§, 104 Utah
498, .
4 Tex.—lirown v. F
o-llgn,nk ot Tiouston, Civ.App
V.ad 647, 632, evror refused
nington v, Dennington, Clv.ApD.
115 §.W.2d A3, 692

——Corpus Jurls cited in James

W, 7053, 712, reversed on A;:U\er
y ' SUKE, 3.

“wi Corpus Juris quoted in Hap-{  grounds thhv\vun; v. Sugg, Con

i v 636, 616, 7 291 W 837,

7, 24 s 636, 616, T4 App., 20

zén"t\ ’)E-J;M e 21 C.J. p 1039 note 1,

Nobo Gorpun Juris Secundnm quoted

S May v. City of Kearney. 17 N

Ww.ad 448, 438, 145 Nebo 475

v, Clasg, App., 125 N

deral Land
130 S.
ran-

similarly defined
(1) A bar which pl'nvlu‘!";s a v:;
cing assecting any-
aon from denying or aaset Y
thing tu the contrary of that which

1. US

31 C.J.S. ESTOPPEL §1

It has been said that the word “estoppel” may be
riing | employed where, in equity and good conscience, the

“Istoppel” is also defined in terms of a preclu-
sion, 18 as the preclusion of a person from as

a fact, by previous condnet inconsistent thercwith,
on his own part or the part of those under whom he
claims, or by an adjidication on his rights which he
cannot be allowed to call in question.1-10 “Iistoppel
is further defined as a rule of equity,215 and also

as a conclusion of Jaw 1.20 .

has been established as the truth,
whether by malter of record, by mat-
ter in writing, or by matler in pais.
Wash.—Corpus Juris Secundum cited
in Kessinger v. Anderson, 196 I’.2d
289, 206, 31 Wash.2d 157,

(2) A bar which precludes a per-
son from denying or asserting any-
thing 1o the contrary of that which
has, in contemplation of law, heen
estublished as the truth, either hy
acts of judicial or legislative oflicers
or by his own deeds or representa-
tions, cither express or implicd.
Pa.-—U. S. Nat. Dank in Johnstown

v. Drabish, 144 A.2d 640, 187 Pa.

Super. 169.

(3) An impediment or bar to the
assertion of a right of action arising
by nvns of one's awn net, or where
he Is forhidden to spesk agalnst his
own act,

IL—Cireer v, Carter Ol Co., 25 N.E.

24 805, 373 I1). 168,

(1) “Estoppel” {s a bar or impedi-
ment raised by the Jaw which pre-
cludes one from alleging or from de-
nying a certain fact. or state of
facts, in conscquence of the previous
allegation, denial, conduct or admis
sion, or in consequence of a final
adjudication of the matter hy a
court of Taw.

OkL—Wisel v, ‘Terhune, 204 P,2d

286, 200, 201 Okl 23

(5) Estoppel results from some-
thing which the Jaw treats as so con-
clusive an admission that it cannot
be controverted by the party mak-
ing it.

U.8.—Columbia Ins. Co. of New Jer-
sey v. Mart Waterman Co., C.CLA.
N.Y,, 11 ¥ 216, certlorari denied

46 S.Ct. 486, 271 U.S. 672, 70 L.1Ea.

1144,

(6) Further dcfinitions and ex-
Planations
US—IL S, for Use and Henefit of

Johnson v, Marley Const, Co., N.C.

N.Y. 17 F.Supp. 378, modificd on

other grounds, C.C.A, U. §, ex rel.

Johnson v. Marley Const. Co., 98

¥.2d 781, certiorari denied Mary-

land Casually Co. v, 1. 8, for

Use and Benefit of Marrington, 59

S.Ct. 244, 305 U.S. 651, 83 L.Jid. 421

—Oertel Co. v. Glenn, D.C.Ky. 13

F.Supp. 651, aMrmed, C.C.A., Glenn

V. Oertel Co., 97 1.2 495,
Cal—Davenport v, Stratton, 149 I

mouth is clnsed
a fraudulent cla

Mo.—TJohnson v. Ferguson, 44 SAV.
24 630, 329 Mo, 363—Hodde
Hahn, 222 SW, 79

N.Y.—Volk v. Cit;

.8.2d 53, 259 App.
d on other grounds 30 N.

2d 596, 284 N.Y. 27y,

Win ties Irarms, 21
N.Y.8.2d 841, sed on  other
grounds 39 N.E.2d 934, 287 N.Y.
718.

Ohio.—Carter v, Grossnickle, 11 Ohio
N.PLNLS., 465,

Tenn—Foutch v. Alexandrin Iank
& Trust Co. 149 S.W.2d 76, 80,
177 Tenn. 348,

Tex—lfarris v. Prinea, Civ.App., 95

SAWV.2d 1022, reversed on  other

grounds 121 S.\W.2d §83, 132 Tex.

221,

© p 1053 note 1 [al (2), (1),

(5)=(7).

“The generally accepted definition
of estoppel is the commission of an
act or the concealment of facts to
one who is ignorant of the matter
with the intent to induce and cause
the other party to acl upon it or
change his position to his detriment
or disadvantage.”

Mo.—Olbert v. Key, App., 93 S.W.2d

1048, 1051,

When estoppel ariges

(1) An “estoppel” arizes where a
man Js concluded and forbidden by
law to speak against his own act or
deed; yea, even though it is to say
the truth,

N.J.~—~New Jersey Suburban Waler
Co. v. Town of Harrison, 3 A.2d
623,122 N.J.Law 189.

21 C.J. p 1050 note t [b] (3).

(2) Estoppel arises when one ex-
ecutes a deed.

Pa.—General Contrant Purchase Cor-
po ion v, Ritomski, 13§ A. 727,
102 Pa.Super. 266,

8.C.—Corpus Juris quoted in South-
ern Ry. Co. v. Day, 13§ ¢ 870,
873, 140 S0 388,

21 C.J. p 1059 note 1 [b].

Estoppel as to rules of law

Yistappels pre
not law.
Straus v. City of New Orleans,
118 So. . 166 La, 1033—TLewis
v. Xing, 183 So. 18, 157 La. 718,
Miss.—Mississippli  Power & Light
Co. v. Pitts, 179 R 363, 181 Miss.
EETH

Tude the assertion of

2d 4, 24 C.2a 232,
31CJ.8.—19

N.C.—Moore v. Willis, 9 N.C. 555.

facts, with full knowledge of all the
a persan is shut out hy the nu

by guilty silence, while prosecuting
im e aowholly inconsistent state of

ts, or whe

xing “He who comes

into equity must come with elean hands, "33 To
use the quaint Tn

mgae of Lord Coke, it is so called

1.5 Defined in terms of a preclusion
(1) I'reclusion in law which pre-
vents ene from alleging or denying
a fact in consequence of his own pre-
s act, allegation, or deninl of

ry tenor.
Reliance Manufacturing Com-

. Hahn,

o,
1 [a] t1)

(2) Preclusion in daw, resulting
from previous act ar conduct, and
based wn the conduet of one, or of
another  through whom the one
elaims.

- P 1059 note

{y Union Trust
N B 406,
(4).

(3) Preclusion by act or conduct
from asserting right which might
otherwise have existed, tn detriment
and prejudice of another who, in pe-
linnce on such act or conduet, has
acted thercon,

Wash—Reynolds v. Travelers’ Ins.

Co., 28 1°.2d 310, 176 Wash, 36.

Co. 9 A.2d 411,
21 CJ. p 1059 note 1

110 Ala.—Cooper v. Lindsay, 19 So.
379, 109 Ala, 338,
Miss.—Reliance Manufacluring Com-
pany v. Darr, 146 Ko.2d 568, 574,
Neh—Whitaker v, Stout, 91 N.,W.2d
44, 48, 166 Nrb. 850—<tate v. Niel-
sen, 7% N.AV.2d 721, 732, 163 Neb.
T2—Applicalion of Burt County
T'ublic Pawer Diist, 77 N.W.2d 718,
780, 363 Neb., 1—State v. Smith,
281 N.W. 551, 135 Neh., 423-—DBris-
bin v. E. L. Oliver Lodge No, 333,
279 NLWL 271, 284, 134 Neh. 17—
Graham Iee ream Co, v, Petros,
254 NJW. §69, 127 Neh. 172,

1.15 A rule of equity te prevent a

person from tnking advantage of n

condition or situalion when, with

knowledge of the f» . he has so

conducted himself as to lead the oth-

er purty to believe that he would

not do as he did.

Tex.—Yerry v. Citizens Tife Ins,
Civ.App., 163 8.W.2q 743,

1.20 Which must be hased on facts
found

Utah~—Skeen v. Van Sickle, 15 .24
344, 80 Utah 419.

125 Ala—Le Furgey v. Back, 13 So.
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24 179, 18, 244 Alw, £81,
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§1 ESTOPPEL

or acceptance stoppeth or

“hecause a man's owne act :
"
i

closeth up his mouth to alleage or plead the trut!
1lowever, this statement does mot mecan that the
cluded from alleging the truth, as truth,

purson is pre
but because what lie now assumes to be true is some-
position.?

{hing inconsistent with his former
ppels is to pre vent inconsistency

The purpose nf ¢slo
tice,d hut cstoppel does

and fraud resulting in injus
not make valid the thing complained of, hut merely
¢ mouth of the complnin:mt."-ﬂ Estoppel
is a doctrine for the prevention of injustice, and is
for the protection of those who have been misled
by that which on its face was fair, and whose char-
acter as represented partics to the deception will
not, in the interest of justice, be heard to deny ;410
tut one entitled to the protection of the doctrine must
have been misled.415 Tt has been said that these
principles are applicable to all estoppels.t20

closes th

2. T5.8.—Corpus Jurls cited in The
Robin Gray, D.C.N.Y., 53 F.24 1027,
1040, reversed in part on other
grounds, C.C.A, §5 F.2a 375, modi-
fied on other grounds 65 F.2d 376
certlorari denied Seas Shipping Co.
V. Aporoximately 3,251,000 Feet
Board Measure of Lumber, 54 S.Ct
70, 290 U.S. 653, 78 L.Ed. 566.

Ala.—Woadmen of the World Life
1Ins. Soc. Y. Greathouse, 7 So.2d 83,
91, 212 Ala. 532

Tlouston Nat. Bank of Dothan .
Eldridge, 8% So. 430, 17 Aln.ApD.
235,

Dol —Corpus Juris cited in, Colvoc-
S crnan Co.,

Div. 940.

Tex.—Corpus

corrsses V. W
190 A, 607, 613. 8 WWAV.Harr. 253
Miss.—~Corpus Juris Secnadum cited
in Rellanca Manulacturing Com-~-
pany v. Darr, 146 So.2d 669, 674
Ta—Bowhall v. Waonleyhan Trans-
port Co., 29 Del.Co. 314, App..

21 C.J3. p 1059 note 2.
Mandy,

wrhe effect of on ostoppel s 0S
Lord Coke sald, to prevent a party
from atleging or plending the truth.”
Minn.—Suska v, Stenka, 39 N.wW.2d
745, 751, 220 Minn. 400,

Ins. Co.,

v. Joseph.

4 U.S—Toy v. Godchaux, C.CAMD | 45 col—llarlan v. Harlan, 161 .24
490, 70 C.A.2d 657,
Tex.—Spence v. State Nat.
Com.App., § $.WV.2a Thd.
Staples v. Ral
Clv.App. 358 SAV.2d 706, error re
fused no reve
Cal—Paclfic Finanes Corporatlon ¥, 1oy gurhne v. Denson. 210 5
148 Tex. ai—Dnavls v

35 T.2d 649. certiorarl denled Goud-
chaux v. Joy, B0 S.Ct. 239, 281 U.8.
723, T4 L.EA 14t

Ala.—Corpus Juris Secundum guot-
ed in Fiscus v. Young, 8 So.2d 614,
515, 243 Ala. 30,

ondlay, 7 P.2d 391, 119 C.A. 697,

Fla—Grifin v, Tolon, & So.2d G30,
149 Fla, 377

Dl—Trustees of Schoola v. Village
of Cnhekin, 192 N.E. B63, 357 1L
B38_iTetin v. Communlity Clonsoll=} o,
dnted School Pistrict No. T8, 14 "
N, 13, 318 UL 376

w.2a 1006,

Neb.—Corpus Juris
in Sedlak v. Trudn, 13 N
08, 144 Neb. 567, 15

NY.—Angerosa V.

NY.S. 204 218

firmed 11 N.B.2a 3
Mount Vornon Trust Ca. ¥

of Mount Vernon, 12 N.X.8.2

O riosd 39 N.T.8.2d 416, 265 APPl g Alaska—Fairhaven Geold Dredg-

Rio Gorpus Jurls cited in Chernick
e ional Surety Co. 148 A 418} cat—spear v, Farwell. 42 o0
119, 50 L 119

Juris Secunndwm gquoted

T Kuehne v. Denson, 218 £W.2d121 CT.p 1060 nate 5.

100G, 1009, 148 Tox. 5.

Corpus Juris Secundum quoted
in Hensarling
Tife Ins. Co. Civ.App., 2060 S.W.2
e b e retused no raversible 11" gy In comuwuemen of bis own
grror—Corpus
O Ttmilton v. Hamilton. CI¥. | o qugial, which hg led another &
260 fav.2d 491, 407, amred | o canquet himacle that, I the truth
250 §.W.20 5
ChvAppe 147 EW24 L dnmnwed.

g51—Creer v. F
“{v.App., 102 8.48.2d 305,

error dinmissed—The
Ceapm. 230 8W. 6390 e Cspear v, Farwell, 42 1.2d 391

21 C.J. p 1060 note 4.
5 NIt tinynes v. Stevens, 11 Nelouject ang purpose of estepnel in|
. 28 pals see Infen § 63, ie.

Alllson, 211 8.

Frnsarling
Life Ins. Co. Clv.App., 209 sSaw.id
655, evrar refused no reversible er-

415 Tex—Kuehne v. Denson, 219 8.

31 C.J.8.

Distinctions. The principle of estoppel is some-
o of cevidence S Tlowever,
it is not such;0 cstoppels differ from evidence in that
cstoppels are reccived as conclusive and preclude all
inquiry into the merits of the title, while evidence
is merely the medium of cstalilishing facls which do

exist or have existed.?

times spoken of as a rul

jachies aml estoppel is

The distinction between
lonment distinguished

treated in Fquity § 112, Aband
sce Abandonment § 2 b (8).

b, Other Terms

various other terms h
tion with estoppel, such as
1estoppel by laches,"” utechnical es
estoppel.”

ave been employed In connec-
wostoppet at common law,"”
toppel,” and “title by

with estoppel, certain terms have

In conncction
“estoppel by contract” see

been employed, such as

v.2d 1006, 148 Tex. Si—Davis v.
AW 410,

Secundum cited

w.od 892, Altison, 211 L 080, 109 7]

States

AL, 490, Ilensarling V. Southrern
White Cn 290 Life Ins. Co. 250 8.W.2A
App.Div, 4 nf-| 535, error ref
25, 275 N.Y. 5ot ror.

City {420 Tex.—Kuchne v. Denson, 219 8.
a4 120,|  w.od 1006, 148 T¢

SRR

ing Cp. v. Golden Center Mines, T

Alnska 669,
391,

24 111—Tmnkn ¥, O Rrlen, 202
8, fid CLALGEL

Tistappel in pats as rule of evidence

wen infra § 63
v. Southern '“‘“"""‘] A rulo of ovidonce by which o man
a4y precluded from niloging or deny-

Furis  Beenndwm | oo ioyy natlon, maction, allegation

154 Tex. SU—DeIL Lol ptablished, such other woutd

ko Life | 11U, 8. tn Use of Nokand Co. V-
Maryland Casualty Co., D.C.Md., 38
Roynl Tatlars . Supp. 479,
nka v. O'Brlen, 202
L BECAL B
Tha Carss, COANY.L B F.
2d 874, certiorart denird Navign-
Tlone Litern Triestina v, Molinelll
Giannuse & Tas, Inc. 52 S.CL 140,
ang U8, 679, 76 L.Ed. 574,
N.Y.—Mutual Life Ins. Co. v. Coreys
10)5, 135 N.Y. 386,
_he Carsn, C.CANY., 63
aracl denfed Navi-
stina v, Moll
v & itnn, Ine, 52 S.
L 67, 76 TP 874
s Secundum clted
(eanes Company of
373 P.2d 146,

nnk,

\rond Commlission,

sible error.

98N, 109 Tex. 440,
v, douthern States

Gt 140, 281
\Wwyo.—Corpus Jnx
In Vhocnix A
New York v, Tatta.

15t
ap LI p. Lesh nute 7.

290

31 C.J.S.

1511)':-:'1 §§ 55-58, "cs.toppcI by deed” see infra §§ 10—
, “estoppel by misrepresentation” see infra §§ 50

106, “estoppel by » '
¢ y record” sec a1 88 . N
other terms.8 ¢ infra §§-4 9, and varion

The doctri
lJo';i(f(’m«”Yh”:lc .Of estoppel to assune ineonsistent
Si(;\'l' s m }“‘I'C“‘] proceedings, and a somewhat
similar doctrine commonly referred to as “judicial

estoppel,”” are treated infra §§ 117-120,

o
Whi;{rlu/'ﬁfl by laches” A neglect to do something
v one should do or to scek to enforce a 1iv|11

at a proper time has De !
e as been termed “estoppel by lach-

wp o

" Tca'u:.;cal cj:lap/]rl." “Technical estoppels” arc

(,fO:)C which arise from matter of record or the deed
e party estopped, 19 and sometimes conclude the

party without any reference to
: g ence E aliti
b : ‘ to the moral qualities of

s
hav?ﬂz;/ccfy c.rla{/jpcl‘“ Where a person without title,
v onveyed with warranty, subs i
quires the title, it inurc ) e
s to the benefit of the
. . . ran
who is said to acquire the title by estoppel 12g e

Waizer. \While i i
it hile it ]1as'bccn said that the word
» ppel” is more susceptible of a general definition
dmn '1‘s the word “waiver,”125 a number of general
cfinitions of the word “waiver” have been givc‘n
N

8. “Estoppel at common law” in-]1l. N.T.—Dezell
. N.T.—Dezell v,

gludes estoppel by record, estoppel
y deed, and certain cases of es-
toppel in pals which are recognized
in courts of Inw, )

2021, 38 Am.I). G2
12. N.Y.—Mutual

N.C— | ’ 3
2 Thomas v. Conyers, 151 S.I. L‘;{]:J,h::é 1{0( assert after-arquired ti-
g nfra §§ 21-35.

270, 198 N.C, 239,

Corey, 31 N.J, 1005, 135 N,Y, 32

LSTOPPEL

sce infra § 61 and the C.J

§§ 1-3

definition Wi

s | § 2. Classification

Estoppel ia by mat
el ia atter of rocor . .
and by matter In pain. of record, by matter in writing,

Library References
Lo

Aapmel €2

Ml is connen? 4
s contaenly staved that 11 i
'y ths te are three kind
PO A, kinds
of ¢ l.q.p(l, namely, by matter of reeosd, hy matter
1 3 L i Mo y
in ;\Hlln_{,, and by matter in T Jlowever
18 s TR} ) 3 . m
1s shown infra §§ 107-129 there are alsa certain legal
»ars which hav . i .
v: which have the same effect as an estopped ':nd
et are 1 ictly i ‘ '
¥ re not strictly such, which have been ter
ot ectommete ) ve been termed
st estoppels,” or which are known hy other
na i
names, such as the doctrine of estappel to assume
1 o the dactrine d as
t‘l]’lcflﬂS]ﬁl(.ﬂt positions in judicial proceedings, and
h R Lo . ! N
c“s‘om‘m'\ hat similar doctrine conumonly rc[cn:cd t
as “judicial estoppel.” °

§ 3. Odiousness of Estoppels

While estop
pels have not hee, th
e 3 n viewed with fa
Ert: theless the wisdom and justice of the ncinte u
stoppel are generally recognized. principte ot
Mhile it .

While it is commonly stated in many decisions that
estoppels are odious and are not favored in law be
cause they exclude the truth,14 it has also been said

Ode!
dell, 3 Hill 215, Carter v, Business Men's Assur.

8
N Co, of Amerl . o,
SRR -3 ca, D.C.Ky., 19 1Supp.
p Sachs v, Wadsworth, C
Ads . Cust, & Pat.
Abp. 48 F.2q 025—Miller v, Tiny
man, Cust. & Pat.App., 46 1°.2d 158

.3

Equitable esto)
ppel see Inf. 12.5 Mo.~Keck ol
ra § 69 et Keck v. American Fire Cal—Doria v, Intermational Uslon

seq.
Ins, Co, 167 S.W.2d 664, 237 Mo,

Estoppel by: App. 303,
Conduct see Infrn, § 59, 13, U
Negligence sce infra $§ 102-106
Silence seo infra § 87 ot seq.

—Westing

& 5o, 316
Warranty see infra §§ 10-54 ont..

Bstoppel in pats see Infra § 659 ot seq. 74 Mont. 558,

Quast estoppel gee infra §§ 107-129, | 21 C.J. n 1062 note 34

9. Ky.—Jett v. Je Estonpe s
) e A stoppal by
Pty , 188 S.W. 669,
LL—ngpu' Jurls quoted in Voshurg
g.' Federal Land Bank of New
PL!I!‘Ir;nS, App., 172 So. 567, 671
LL—Ifunt v. Rellly, ’ 5 Stmil
ER‘L Tun Dy, B0 A 533, 23 arly stated
stoppel and laches di 4
: " stinguished namely, by recor
Tauity § 112, €€ I matter in puls. -
Tenn.—Denny v. ‘W,

Deed see infra, §§

10. Towa.—HnS
iner v. Iowa Legl
of Honor, 43 N.W. 185, 78 Im\‘::i‘fﬁ"

nota 30.
Estoppel by:

Deed scn’ihrm ' Commtsslon.

A 43 10-54 er of Internal Reven

Record sce infra §§ 4-9, C.C.A, 35 ue

Legal and squiin £8 4-9. other
al quitable ot . » grounds Burnet v. §a N
guished sce infra § G; oppel dlstin- 1’.m..kﬁ Ca. 51 S anford &

B350, 75 1L 088,

;\:!{‘;:_\Cor;.lv, Formica Insulation Co.
LC.ALOhio, 25, ", 5
Verdict or Judgment see Judgments { S.Ct. 117 v”(“E Séuﬁﬂi"n[g“;d;s

i .8, 2, L.15d.

Mont.—Hoppin v. Lang, 241 P, 636

548, Contract sce infra §§ 55-68,

Matter in pais
see infra § 69
Tesord see infra 85 deg @ o0

There are three kinds of estoppel

SW.24 671, 108 Tenn, G17.
oS avidson County v. I 1
P 1061 note 21 (), p 1065 281 S.v.2d 266, zoyn"‘énnm«ay‘;ﬁh;;m'

F.2d 312, reversed on

Allied Indus. Workers of Amcrica
AFL-CIO. 16 CalTiptr. 429, 126 o
43¢ 22—laminond Lumber Co, v,
Mecks, 257 P, 513, 105 C.A 35—
Lorenz v, I i > "
L Toussenu, 268 . 630, §5

house Eleciric &

Colo.—Tangley v, ¥
p c(‘ll:n‘:}:tﬁ) v. Young, 21t . 610,
Co‘nn,v(‘.hﬂ.\»n v. Alubowicz, 72 A.2d
81, 136 Conn, 611— kv, Ta
utz 135 A, 153, 105 Conn, S8,
Tnd.—~Corpus Turls Secunduin ctted in
1050, Lowes v. TLambert, 51 N,J3.24 &2, &84
T4 Ina.Apn. 36, rehearing denic
ro“hi]&ﬁl} 807, 114 Ind.App. 364.
o xn::s Juris Scenndum guat-
o fn\,th In Smith v. Coutant,
AV.2d 421, 424, 232 lowa 887
In re Luni, 16 N.W.2d 25, 235 Jowa
S2=Stookesborry v. Burgher, 202
W, 820, 220 lowa 91!5—.“1\"1];1(0\‘]:
v. MeclIntosh, 234 NW. 234 2‘1
Town T50-City Bank of Mitehols
Ville v. Aleorn, 176 N.W. 23 385

by deed, and by

ilson Counly, 281

14, U.S—Sanford & Drooks Co, v.| Iowa 592

5oz
La.—Unlon Off Co. :

55 020 60, 330 1A 16 beees
slan of Llutterwnrth, 196 So. ."" 1
L. 115—0iihson v, Diskews, 175
600, 1S7 La. BGU—McDunnld

Ct. 150, 282 U.S.
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ESTOP

! Railrond—Cont'd
J litlgation in general—Cont’'d )
prior 5 stone Memorial Library Ass'n v. Allon R, Co,

OCU s from denying that minernl K
:f\lxlstp;zkv(c(rgtlll”:nincr:\ls fms;n ‘z\ll of lands in 43 N.IL2d 695, 699, 316 TILApp. 70,
question and placed minerals under {he trust
tor term of GO yeary from March 1, 109,
where It appeared that neither plaintiffs nor
defendants in right fn which they appeared
in prosent action were partles to, or author-
jzod the deeds, Judgmernts or judicial proceed-
fngs. Atwood v. Kleberg, C.C.AT 133
F.2a 09, 4.

Releaso

Where dispule between cooperatives and
Broker or jobher to which eooperafive sold
milk was settled by payment of certaln sums
of money and mutual releases were given,
and cooperative’s agent negotiating the re
loase would be absolutely estopped from

Where employer of musicians made €s- guestioning the rel s if the agent were the
crow deposit with labor union to guarantee principal, and prineipal had full knowledge
amount legally due musiclans and Issue as 40 o¢ aety of agent and approved sucl'\ zfcl;s, o
whether employer had met obligation to lead- operative wus “estopped” from claiming any
or and his orchestra was bitterly contested in jhoners te be due from broker or jobber to
ciployer’s action to recover deposit fff’"‘ cooperalive, whether or not contract for sale
union, and leader was member of union o pyjlk to Lroker or Jolher out of which
which took mecessary steps to protect WS gjaims arose was legal or Hlegal. ‘l:Im(m!
claim, and leader's attorney sat In on the  grateq v, Dake, D.C.N.Y., 42 F.Supip. 833, 839,
trlal, the judgment for employer *estopped”
Jeader from maintaining action against em-
ployer for breach of contract. Lyman Vv,
Billy Ttose Exposition Spectacles, 390 N.Y.
S.2d 792, 705, 179 Mise. 512,

A subcontractor was not ‘“estopped”
from asserting against surety of contractor's
completion bhond avalidity of purported re-
Jease executed by subcontractor to contrac-
tor, where surety knew nothing aboutwe .
lease unlil long after lts execution and did
Ratirond not act in retiance upon It. " Brooks-Wright,

In action under Federal Employers' Tia- Inc., v. Maryland Casualty Co, 20 A.2d 882,
bility Act for Injuries sustained, where de- 83, 133 N.J.Hq. 15.
fendant railroad appeared and pleaded, it iy, where a person with a cnpa-
was “estopped” to objeet at the close of plain- Genera 1y, W ers i o Tt

s ovi \ Inder. McCall ity of reading and understanding £
tirs evidence 0 lmprnpcx; ¥ 18 232 Jowa ment signs relpase, he dg, In ahsence of fraud
v. Ultenten, 6 N2 415 418, 252 . and Imposition, hound by its contents ml;l is
867 allros sestopped” from saying that its provisions

here e St T e eyt o o s

Commlssion to fis ates o cent o Fosulls. 134 D 5 :
:;njnﬂt diserimination and also prohibited un- ing. Megee v, Fasulls, 134 P d

. 9q 275

just discrlmination In rates charged by call- CalApp.2d 275
roads, railread was not “ostapped”  from ) )
charging rate fixed by the commission be- Relinnco on acis or representations in gen:
eauge ratlrond had previously represcuted to coral
ghippers that a lower rate wonld be charged One 1s “estopped” from denying what by
and shippers had made shipments In rell- one's comdnet one has induced others to act
ance on such vepresentation. Texas & N upon as true.  Harrlg v, City of Roanoke, 18
0. R. Co. v. Yates, 161 S.\.2d 1050, 1052, 130 S.5.2d 303, 303, 170 Va. 1.
res. 8. One knowingly reeeiving purchase price

Where reccivers of lessee railroad and of his awn estafo, sold by one assuming (o
railrond which purchased lessee rablroad at act under valld power, “estops” himself 1o
forcelosure sale operated properties of les- ety from denylng snel power. Cobly ¥
sor railvoad for 18 years and pald dividends Massey, Mo, 160 8.W.2d 733, T35,
e ot 0 ~W-”‘.E'M~I' " An infant who represents himself to bl:
lense before olerllng not to assnme Jense h n B st
“estopped” from  and appears to be an adualt, s

from sefting up infancy only if he has :‘T
aud-

purchasing  railroad  was
asking an accounting for difference belween ! j et
net :nrnings of properties operated  and celved o bhenefit under the (“:llicup‘emcilvcr
amount paid under leage and from denying  ulently Induced :nu'l' r('l." nszs% g X
liabillty for unpald amounts which acerued v, Sehifter Motors, 23 A.2d 283, y
under lease befure election. James Black. 1T 407,
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ESTOP

ftellance on acls or representations in gen-
eral—Cont’d

Where one person’s act or prontise cins-
es another in reliance thercon to forbear from
doing u thing to his detriment, promiser is
westopped” from taking advantage of the for-
benrance. Langdon v. Langdon, 117 1'.2d
471, 373, 47 Cal.App.2a 28,

A party who makes rvepresentations to
enmmercial agents relative to his husiness
may be “estopped” from denying such re-
presentations to parties to whom such com-
wunications are made. Thomas v. Fitls-
Smith Dry Goods Co., Tex.Civ.App, 151 8,
W.ad 243, 246,

A party may be “estopped” to insist on
a claim or to take a position inconsistent
with admission previously made by him and
relfedd on by another party in changing his
position. Glasseock v, Bradley, Tex.Civ.
App., 152 S.W.2a 439, 442,

Defendant was “estopped” to contend
that plaintiffs were not the parties  with
whom he dealt as principals, by secking to
rely on his dealings with the plaintiffs as
principals to sustain credit which he sue-
cceded in obtaining. Ford v. Jones, 17 8.
.2d 756, 757, 66 Ca.App. 233,

Plaintiffs were not “cstopped”  from
malntaining suit for a decree that proceed-
tngs of a dralnage district's officers with re.
speck to Issuance of wareants of district
were void where record did not show that
plaintiffs had made any representations
whieh had been telieved and relied upon by
defendants. Swediund v. Denver Joint Stock
Land Bank of Denver, Coln, 118 P.2d 460,
464, 108 Colo. 400.

To be “estopped” from asserting title to
realty, one must have led another hy words
aF conduct to believe that the former had no
Interest in the realty, and the other must
have relied on the m ding words or con-
duct in such manner as to change his posi-
tion for the worse. Froslee v. Sonju, 207 N,
W.1,3, 4, 209 Minn, 522,

Where delay in commencement of ae.
ton was caused hy plaintiffs' reliance upon
defendant's ropresentation that decision in o
“milar previously commenced action wonll
be determinative of plaintiffs’ viglhits, defeud-
At was “estopped” from pleading laches or
the statute of limitations as a defense to
phintifts' action,  Adams v. California Mt
11‘8“_!:- & Loan Ass'n, 116 1.2 735, 76, I8 Cald

b
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Tn action (o aqniet e (o interest in
really, whercin defendant, conjended  that
plaintiffs were “estopped™ by iheir comiet
and representatlons that they bad alremly
conveyed all their interest to defemtant, to
assert thereaftee any jnterest, evidenee sus-
Labned fhing (hat plaintifts dil not repr
sent that they were conveying (heir entire
interest to defendant,  Turnhow v, 1lorn, 149
S5.W.20 560, 561, 202 Ark, 192,

In order to prove that phiintiff was “es-
topped” from asserting ownership in realf
defendant in action to defermine title 1o ros
ty was required to show that she acted as
an fmocent purehaser and that she relied
on plaintiff’s words or eonduct fo her defri-
ment. Froslee v Sonju, 207 NW., 1, 3, 4,
200 Minn. 522,

One whase Inngnage or eonduet leads an-
other to do what e wontd not olherwise have
dnne is “estopped™ to suhject such ather per-
son to loss or injury by disappointing ex-
tations on which he acted, but sueh reme-
always o applied as to promote ends
of justien,  Glagscock v, Bradley, Tex.Civ.
App., 152 ROWV.2A 43D, 442,

Under New Jersey law in order o “es-
top” maker of reprexentation, e must either
have been conscious of its falsity or negli-
gent eoncernine i, and the party to whom the
representation was made must have heen g
norant of the fuct and also have had no eon-
venient oppartimity to aseertaln it. Anzano v,
Metropotitan Life Tns. Co. of New York, C.
G.AN.T, 118 F.2d 430, 435,

A defendant, in action fo quiet tile, was
not “estapped” to claim title to one of tracts
involved from same source as plaintiffs bo-
cause of his i fenee upon title through an-
other source, where there was no showing
that plainfifs wore lulled into a sense of -
curity or changed their position hy reason of
defendant’s net. Warfield Natueal Gas (o,
v. Ward, 149 8.W.2d 705, 718, 28 Ky. 73.

Where a void Jien emerges from an 11-
legal transaction, the maker will he testop-
pred™ to st up its Invalidity where he has in-
dueed A siranger to boeome Hs purehaser on
reprexentations that asserled its vulidity
Lineoln v, Bennett, Tex.Civ.App, 135 832

i, 605,

Under the doctrine of “equitnhle extop-
pet”, where a person with knowledge of the
fuets indnces another (o helieve e aequiesens
in or ratifies a transaction or will affer oo
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oblection to It, amd the other In reltunee on
that belief alters his position, sueh person s
“estappetd™ to repudinte the fransnetion to
the other's preJudice.  Robluson v, Great At-
lautle & Pacific Tea Co., 28 A.2d 408, 469,
470, 139 Me, 194,

Reliance by owners of properties outside
city on their grantors' assurances that prop-
erties were to he free of future charges did
not Yestop” city from adopting ordinance pro-
viding for issnance of permits to such own-
ers for use of city sewage system on pay-
ment of prescribed fees, though eoannections
wilh such system were made with city’s con-
sent.  City of Lexington v. Jones, 360 8.,
24 19, 21, 280 Ky, 719

An owner wag not “estopped” from de-
nying right of user of driveway to acdjacent
owner's garage because owner sadid nothing
while adjncent owner demolishied an old and
erected a new garage where adjacent owner
relied on his own observations as to user
without making inquiry, and a reasonahle in-
vestigation woulll have disclosed true faets.
Sanders v. Reid, 25 A.2d 5i1, G544, 131 NJ.
I3q. 407,

It one party, by words or conduet, In-
duces a reasonable bellef In the mind of an-
other that he will do n thing or refrain from
dolng sowething except under certain Hmita-
tlong, and that other person is thereby in-
duced to subsequently act to hls own hurt,
the former will be “estopped” from hreach-
ing an Jmplied agreement oarising fram hls
words or conduct, Richards v, Frick-Reld
Supply Corporatlon, Tex.Civ.App., 160 S.W.2a
282, 287.

Son claiming land under parol gift from
father who was record owner thereof by per-
mitting loan company to advance money to
father under belief that father was sole own-
er, and by allowing administrator of father's
estate to act under such belief and approve
loan company's claim, was “estopped” to
question elalm of loan company or rights of
administrator in land, Thornton v. Central
Loan Co., Tex.Civ.App., 164 8.3W.2d 218, 251,
232,

A person Is heid to a representation
made or positlon assumed where otherwise
inequitable consequences wonld resull to an-
other who, having the right to do so, has in
good faith relied thereon, but party claiming
that another is “estopped” must be misled to

Reliance on acts or representations In gone
eral—Cont'd

W8 Wnjury. Brawnfleld v, Soulhern Amuse.

ment Co., Ln.App, 198 So. G670, 675.

Surviving wife of decedent by interven-
ing in succession proceeding and opposing
admiuistrator’s distribution of proceeds of
sale of commuily property, and claiming
property as suvviving wife in necessitous
clreumstances, ratified the legality of the sale
and w. ‘estopped”” from subsequently deny-
ing validity of the snle as against an innocent
purchiziser who purchased the property from
the administrator.  Womack v. McCook Bros,
Funeral Home, 193 So. 104 La. 200,

A clanse in lease, providing that execu.
tion thereof was not poverned or influenexd
by any representations of lescors as (o earn-
Ing capacity of leased property and that cor-
porate lessee was guided only by its own
Judgment in making lease, withont influence,
represenfation, fraud or duress by lessors,
did not “estop” lessee to allege in bill of
comptaint, praying eancellation of lease, that

It was procured by lessors' Crandulent re-

presentations as to previous gross earnings
of property.  Oceanic Villas v, Godson, 4 So.
2d 639, 690, 148 Fla, 401,

Where a party to a proceeding, with
rlght or duty to file a plea or defense or elge
be foreclosed as to his rights under it, Is {n-
duced to withdraw Jt if filed, or to desist
from fillng it 37 ready and Intending to do so
in proper time, on vepreseatation of apposite
party that he need not do so and that his
right would he otherwlise pratected, and thus
acts (o his injury, ennity will consider op-
posite party “cstopped” from taking advan-
tage of conseguenves of his failure so to
plead. Lunsford v. Kersey, 13 S.15.2d 803,
805, 806, 191 Ga. T48,

Where purchaser at judicial sale rely-
Ing on deseription of lands in advertlsement
of snle and reprecentations of commissloner
and martgagor’s ehildren (hat. all lands north
of certain rond were to be soid, purchased
lands and was given doed containing deserlp-
tion conforming to mortgage which did not
melude all the lands north of the road, chil-
dren were “estopped” Uy their conduet from
recovering land lying north of road but not
Included  within  mortgage  description.
Conrtney v. Farthing, 157 $..20 703, 707,

282 Ky, oL

The alleged fact that defondant, as v
der-tutor for ane of plaintiffs, had, in tutor
shlp proceedings, expressed a belief that, 17
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dlzsolutlon of corporation, In which plain-
tifs had heen stockholders, and which had
owned rights nnder a mineral reservation,
titte of corporation in the mincral rights had
passed immediately to plaintiffs, would not
“estop” defendant from settlng up defense In
action against him that iitle had never vest-
od In plaintiffs since the mistake was as to
the law and not the facts. Wadley v. Glea-
«on, 190 So. 127, 129, 192 La, 1052.

Where adult heirs, and minor beirs by
tutrix, sold their interest in realty on the
representation that they werte legal heirs and
with judiclal admisgion that grantees were
en-owners of a nine-tenths interest in the
property, they were “estopped” from claim-
fng that they were only irregnlar heirg of
thelr ancestor and owned a one-fourth inter-
est In the property rather than the one-fifth
purportedly  conveyed. Jarkson v, Unfted
s Public Service Co., 198 So. 633, 640, 641,
612, 106 La. 1.

If a minor falsely represents himself to
be an adult, which he appears to be, to in-
duce another to enter into a contract with
him and therchy through such represeitia-
tion and appearance the other party is led
to believe that infant Is an adult and makes
A contriiet with him, the benefit of which he
ohtains and retnins, in an action on that
contract the infant cannot set up privilege
of infancy, since, by his fraudulent conduct,
he has “estopped™ himself Trom so plead-
Ing, nud such rule applies in law and equity.
Regglorl v. Forbes, 26 A.24 143, 146, 128 N.
1L, 391

Where defendant had made repalrs on a
vessel for which he had not been paid and
owner In defendant's presence (old plaintiff,
who was huying an interest In the yessel,
that there were no Mens on the vessel, and
defendant remained silent and knowingly
permitted plain(if to act in reliance upon
such representation, defendant was “‘estop-
ped” to assert posses ory lien for such re-
palrs against plaintiff. Ralestreir v. Ar-
ques, 122 P.2d 277, 279, 49 Cal.App.2d 661,

Where purported contract far sale of snub-
stantially all of corporation’s property was
net ratificd by its stockholders and was in
effect an offer aud betore ratifi rtion intend-
ing purchaser notified corporation that he
wished to withdraw offer be ause of mise
Tepresentations made to him by corporation's
ent, intending purchaser was not “estop-

Rellance on acts or representations in aen-
eral Conl’d

ped” to withdvaw offer on groned Ahal agent
was lod to cease efforig (o sell property to
athers, sinee “cquitable estappel rests on
misrepresentation hy the persaw sought to he
estopped, and cauld uot be involed in Favor
of oue who himsell made the nticrepresenia
tion. Masonic Temple v. Eberl, 18 S.F.2d
584, 689, 199 8.C. 5.

The fact that injurcd theater patron wy
led by (heater manager amd his office as-
sistant to believe that theater owner's lin-
bility for damages was admilled, filled ot
claim thercfor, reported her condition {o
management from time to time, and was led
by certain conduct, represenlations and pro-
mises to believe that she wonld he set(lod
with thronghoat remaining sly months of
year in which she was Injured, did not “es-
top” theater owner to set up two year stat-
ufe of limitations In bar of suit by such
patron's hushand to recover damages, as
there still remained abont 114 yoars in whieh
snit might have heen filod.  Jordan v, Can-
cho Theatres, Tex.Civ.App., 160 SW.20 275,

275,

T'ersons who accepted {he successinn of
their deceased major brother were honnd by
brother’s warranties and represenlations in
deed conveying his interest In land, and
were “estupprd™ to sel up any alleged fatnre
acquired title as against the interest which
bhrother warranted in hi

ale to third par-
ties, since they inherifed no greafer rights
than brather had. Jackson v. Tiniled Gas
Pulitic Service Co., 108 So. 633, G40, G411, 12,
196 La. 1.

Minors, who received the henefit of a
sale of land consummated by their duly nu-
thorized legal representatives, acllng in good
faith, were “estopped” to deny (he judiefal
statements and admisstons of kueli seprosens
fativ Jackson v. United Gas Pabiis Sery-
lee Co., 198 Ko, 633, 640, 643, 642, 196 La. 1.

Taymenis made by retailer to wholeanlor
for gusoline purchased umier a writlen con-
tract were not made nnder eircumstances in-
dieating that retailer “waived" her right to
a lower price, or that she was “estopped
by her conduct to recover any porlion of
sum pald, where it appeared that wholesaler
had made a definite promise “that the over-
charge wonld be fixed up”, and that refailer
acted in reliance upon such pramise §n mak.
ing payments.  Ciarleglio v, Benedict & Co.,
16 A.2d 393, 393, 127 Conn. 201.
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Guernsey milk producers who indorsed
in general the promulgation of order by Com-
missioner of Agriculture and Markets to
cqualize milk prices pald to producers in
production area were not “estopped” to op-
pose order in ts specific application to
Guernsey milk, even If (here were an in-
consistency In thelr position, where there
was no change in position in reliance upon
previous conduet of such producers. New
York State Guernsey Breeders Co-op. V.
Noyes, 30 N.E.2d 471, 475, 284 N.Y. 197,

The representation of a minor, In cus-
tomer’s contract which he was required to
slgn before being permitted to make any
further contracts with defendant brokerage
concern, that he was an adualt, would not
“estop” minor from avoiding a contract for
purchase of an option on stock in a corpo
tion, especially where uncontradicted evi-
dence showed that minor did not read cus-
tomer’s contract before signing, and, when
he tendercd back the optlon, the value of
the option was unaffected by miner's act or
omission, Woodall v. Grant & Co., &
93, 62 Ga.App. 581,

A party to a contract containing a pro-
vision that it shall not be modified or chang-
ed except by a writing signed by him may by
conduct “estop” himself from enforcing the
provision against a party who has acted in
reliance upon the conduct, and the act of an
agent sho possesses the power of the prin-
cipal, or who has been held out by the prin-
cipal to possess his power, ln respeet to the
provision alleged to have heen altered or
changed, may also “estop” his prinelpal.
Biloz v. Tioga County Patrons’ Fire Relief
Ass'n, Sup., 21 N.Y.8.2d G437, Gi8.

Where decree found for plaintiff a stat-
ed aggregate amount of “principal and in-
terest to date” and approved commntissioner's
veport in vecord, contalning Nndings under
which respective amounts of prineclpal and
interest could be readily calculated, plain-
il was not “estopperd” from seeking amend-
ment of decree so as to segrogate Inmp total
into proper components of principal aud (n-
(erest and so as to provide for future tnter-
est only aou principal, ag against clatmant in
fl. fa. proceeding swhich bought land from
defendant after entry of decree, in absenen of
evidence of reliance on terms of decree or
prejudice therefrom.  Pank of Tupelo v. Col-
ler, 15 S.E.2d 499, 502, 192 Ga. 409.
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Where judgment creditor and judgment
debtors entered into agreement under which
Judgment cereditor wus lo refrain from at-
tempting to enforce judgment for a year ang
Judgment Qebtors promised to make paymaons
from profits to be received from construetion
contracts and to pay Jjudgment in full from
award which judgnent debtors expected to
obtain [ United States Court of Claims,
Judgient debtors, who paid none of proceeds
from constructlon contracts to judgment
eredifor and who assigned Court of Claims
award to a bank, were “estopped” to deny
Aamage suffered by jndgment creditor as re-
sult of his reliance upon their promises.
Long v. Thompson, 113 P.2d 698, 702, 45 Cal.
App.2ad 161,

Where materiaiman, in accordance with
custon to certify payment for materials fur-
nished to public works subconiractor at emd
of each month, executed certificate for cer-
tain month, although subcoutractor had mere-
Iy promiscd to give note for materials ke, —.,
nished, and contracior relied on certificate in
making payment to subeontractor of amounnt
considerably Intger than amount due for
such materials, materisdmin was “estopped”
from reenvering on coniractor's payment b
for such materinls, hut recovery would pot
be reduced by entire amount of contractor’s
payment to subcontrantor, or by amount
which wonld reduce elaim to amount retained
by contepctor from amount due suhcontrac
tor. Untted States, to Use of Noland Co,, v
Maryland Casualty Co., 1).C.Md, 38 F.Supp.
470, 484,

Where town in paying to bank a con-
struction contraet progress payment, which
haad been assigned to bank by contractor,
dld not act on contractor’s certificate to
town that he had pald claims in full, execut-
ed tn connection with obtaining a prior pro-
gress payment, the eertifieate did not “estop”
contractor’s surety from claiming that assign-
ment was {neffective beeause contractor was
in default wnder his contract when the as-
signment was made. Town of River Junc
tion, Fla., v. Maryland Casnalty Co, C.CA.
Fla., 133 F.24 57, 58.

Removal of causcs

A plaintiff cannot by foining scveral
causes of actinn under state statutes or state
conrt rules, “estop™ defemdant from remov
ing an action to fuderal court. Conners T

ESTOP

Removal of causes—Cont’d
yederal Deposit Ins. Corporation, D.C.Pa,
a0 F.Supp. 812, S17. )
&chools and school distriets

Where an alleged contract between 8
teacher and parish school hoard has not been
made in the manner required Ly law, the
moard cannot be *estopped” from gquestion-
ing its legality. Riche v. Ascension Parish
School Board, La.App., 200 So. 081, 6806,

A teacher was not “estopped” from re-
eovering retirement allowances from date
when she reached retirement age on ground
that she falsely stated her age on personnel
eard, under circumstances. Talhott v. In-
dependent School Dist. of Des Moines, 299
N.W. 556, 567, 230 Jowa 049,

The act of negro teacher in applying for
a position in the public school system and ac-
cepling the salary fixed in accordance with
schedules adopted by the Board of Education
providing for a substantial differential in
favor of white teachers bhased solely on

_ ground of race and color did not “estop” him

from questioning the validity of such salary
schedules. Thomas v. Hibbitts, D.C.Tenn.,
16 .Supp. 368, 371.

Where school board did not pay salary di-
rectly to teacher secking to recover salary
she would have carned if allowed to teach
the next term, but teacher’s salary was dis-
bursed by the superintendent from a special
fccount created by check and pay roll pre-
pared by superintendent for board presi-
dent's signature, board was not “estopped™ to
deny that teaclhier was its employee. Stale
ex rel. Golson v. Winn Parish School Board,
La.App, 9 So0.2d 342, 345,

A school teacher who does not seek hy
actlon for specific performance to require
county board of education to approve nom-
fnation of the teacher is “estopped” from re-
covering damages from the board after em-
ployment of another teacher who receives
emoluments of office, but is not estopped from
recovering damages from hoard members in-
dividually, since no action for specific per-
formance will lic against them as Individu-
als. Duff v, Chaney, 164 §.W.24 483, 457, 291
Ky. 308,

The mere fact that all members of a
board of cducation, as individuals, have
signed a contract employing a teacher does
not “estop” the board from asserting the con-
tract's invalidity while it is exceutory, hut
the rule does not apply if the contract has

Schools and school districts—Cont’d

been whotly or partially perfornied, and the
proaf  supparts  ratifieation, Landers v,
Board of Isducation of Town of Ilol Springs,
136 .24 600, 692, 45 N.M. 410,

Where teacher served two years
cipal and for two preeeding years as “viee
prineipnl in charge™ and for year preceding
that as “teacher in charge”, and each year
the resolution of employment stafed definite-
ly the capacily in which teachier was em-
ployed, sclool district was not “estopped”
from «enying that teacher acquired tenure
as permanent principal eon ground that al-
though she was not employed as prineipal
for probationary period of three years as re-
quired by city charter, she performed all of
the duties as such for five years, in addifion
to her regular duties as teacher, and was
paid additional compensation therefor. Con-
stantine v, Board of Education of City and
County of San Francisco, 111 P.2d 648, 700,
43 CaLApp.2d 704,

as prin-

TWhere leirs of persons conveying quar-
ter acre of their half quarter section of land
to schoal township trustees for school pur-
poses by warranty deed, providing that land
conveyed should revert back to grantors or
their heirs if it ccased to be used for such
purposes, re-entered land under such deed on
ground of breach of such condition subse-
quent after grantors conveyed lall quar(er
section to another by warranly deed, such
heirs obtained only after-acquired tile, if any,
to land warranted to such grantee and are
“estopped” to deny that he anad persens hold-
ing under him took title to entire (ract under
such deed. Ilughes v. Fifer, 31 N.13.2d 634,
637, 218 Ind, 108,

Where It appeared from terms of “ten-
ure-plan”, adopted by school board, which
provided that teachers should be dismissed
only for certain stated eauses, that it should
be signed both by board and individual teach-
ers affected thereby, and that it was only
signed by individuals purporting to e officers
of a voluntary teachers' association, (he mem-
bership of which constituted only a little
more than one-third of all teachers in dis-
trict, board was not “estopped” from denying
that it had a contract with a teacher whom
it failed to re-engage, since there having heon
no such coutract pre-existing, “ostoppe]”
alone could not create & cause of action for
one.  Fromoen v. Goose Creck Indepensdent
School Dist, Tex.Civ.App, 148 S.\V.2d 4hn,
455,
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conduct of other as result of which that other party
will not be permitted to raise contention mconmlcnt
with his misleading conduct. Orchard Sh

IS W & P—112

To constitute an “cstoppel” the party agrinst
whom it is  sought to be enforced must have made a

Center, Inc. v. Campo, § Dist., 485 N.E.2d l248
1254, 93 NLDec. 38, 44, 138 TLApp.3d 656,

“Estoppel” is the preclusion, by acts or conduct,
from ssserting a right which might otherwise have
existed, to the detriment and prejudice of another,
who, in reliance on such acts and conduct, has acted
thereon. C & H Const. & Paving Co., Inc. v.
Clglﬂ\! Bank, App., 597 P.2d 1190, 1202, 93 N.M.
5

“Estoppel” generally rcrers o rellance by one
party on words or conduct of another such that first
party changes his position and suffers harm as a

result.  Allstate Ins. Co. v. Tucker, | Dist, 533
N.E.2d 1004, 1006, 127 Mll.Dec. 922, 924, 178 TIL,
App.3d 809,

“Estoppel” forbids the assertion of the truth by
one who has knowingly induced another to believe
what is untrue and to act accordingly, but before the
doctrine of estoppel may be invoked, the declarations
or acts relied on must have induced the party seek-
ing to enforce an estoppel to do what resulted to his
detriment and what he would not otherwise have
done. Roberts v. Maine Bonding and Cas. Co., Me.,
404 A.2d 238, 241,

“Estoppel” prohibits party from escaping liability
for his statements, actions or inactions if they have
been relied on by other party. Glopak Corp. v.
US,, 12 CLCt. 96, 103,

“Estoppel” arises whenever a party, by his word
or conduct, reasonably induces another to rely on his
representations, and leads another, as a result of that
reliance, to change his position to his injury. Payne
v. Mill Race Inn, 2 Dist., 504 N.E.2d 193, 199, 105
I.Dec. 324, 330, 152 Il App.3d 269.

“Estoppel” arises when one by his acts, represen-
tations, or silence, intentionally or through culpable
negligence, induces another person to believe in ex-
istence of certain facts and that person justifiably
relies on those facts to his detriment. Rosenbaum v,
Davis Iron Works, Inc., E.D.Mich.,, 669 F.Supp.
813, 820.

“Estoppel” refers to reliance by one party on word
or conduct of another whereby party changes its
posmon and subsequenily suffers harm; estoppel
arises whenever one by his conduct, affirmative or
negative, intentionally or through culpable negli-
gence, induces another to believe and have confi.
dence in certain material facts, and, the latter having
the right to do 0, rehcs and acts thereon and is as

bl i ] misled to his
injury. American States Ins. Co. v. Action Fire
Equipment, Inc., 2 Dist., 509 N.E2d 1097, 1101,
109 11 Dec. 258, 262, 157 IL.App.3d 34,

“'Estoppel” implies the loss of a right or property
because of acts or representations inconsistent with
such rights which are relied on by another to his
detriment. * Cranston v. Winters, N.D., 238 N.W.2d
647, 630,

*“Estoppel” is based on teliance upon statement of
another without having the opportunity to know the
truth and action based on that reliance which results
in detriment to the actor. Warren Bros. Co. v.
Metropolitan Government of Nashville and David-
son County, Tenn.App., 540 S.W.2d 243, 247.

by promise or conduct
which induced the person to whom it was directed to
rely thereon. Fred v. Pacific Indem, Co., 494 P.2d
783, 786, 53 Haw. 384, 197,

To “estappel” suffici to lude a
party from raising the statute of frauds n a defense,
the party relying on it must be influenced by the acts
or silence of the other and it must appear that the
acts or conduct of the party estopped caused the
party relying to act as he would not have acted,
Zunino v. Paramore, 435 P.2d 196, 197, 83 Nev,
506.

Reliance by person claiming estoppel on words,
acts or canduct of pany against whom estoppel is
asserted is essential to “estoppel”. Weaver v, Bauer,
79 N.W.2d 361, 364, 76 S.D. 401.

“Estoppel" refers to an abatement, raised by law,
of rights and privileges of insurer where it would be
inequitable to permit their assertion; such relin-
quishmcm need not be voluntary, intended or de-
sired by insurer, but it necessarily requires some
prejudicial reliance of insured upon some act, con-
duct or nonsction of insurer. National Discount
Shoes, Inc. v. Royal Globe Ins. Co., 424 N.E.2d
1166, 1170, 54 Nli.Dec. 263, 267, 99 L App.3d 54.

An essential element of “'estoppel” is that the
party who seeks the benefit of an estoppel relied on
the representations or conduct of the party to be

estopped and was thereby led into a course ofc?aﬁ'f/, P

duct whereby he will be substantially prejudiced if
the other party is permitted to repudiate his former
action and representation. Winne v. Bergen County,
116 A.2d 544, 550, 36 N.J.Super. 532.

In regard o insurance, doctrine of “estoppel”
requires rekiance on conduct of party to be estopped.
Commercial Cas. Ins. Co. v. Mansfield, N.H., 96
A.2d 558, 564, 98 N.H. 120.

An essential element of “estoppel” is that party
asserting estoppel show reliance upon conduct of his
adversary and change of position in reliance thereon,
and that party asserting estoppel would consequently
be injured by an assertion of truth, or that adv:rsary
has benefited by former position of adversary, L. B.
Price Mercantile Co. v. Gay, Fla., 44 So.2d 87, 90,

The term “estoppel” always involves notions of
reliance by one party upon conduct of other and
varies in meaning with conduct of latter, which may
be cither r:prmnlanon of fact (estoppel by misrep-
resentation), a promise (promissory estoppel) or
merely the taking of a position, a manifestation of
election. Commercial Insurance Co. of Newark v.
Burnquist, D.C.lowa, 103 F.Supp. 920, 937, 943.

“Estoppel” is equitable device available only to
those who have suffercd injury by reliance on anoth-
er's misleading silence, omission, or act at time of
transaction involved, when his knowledge thereof
before its consummation charged him in conscience
with obligation to reveal his claim or interest. Ef-
fron v. Haile, 103 N.Y.S.2d 561, 570, 200 Misc. 966.

“Estoppel” is effect of voluntary conduct of party
whereby he is precluded from asserting rights which
otherwise might exist against another person who in
good faith has relied on such conduct and has been
led thereby to change his position for worse. James

!
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Talcott, Inc. v. Associates Discount Corp., C.A.
Ark., 302 F.2d 443, 446.

“Estoppel” is a concurrence of the following efle-
ments: (1) conduct by party to be estopped by Whl?h
he intentionally or through culpable negligence in-
duces another to belicve and have confidence in
certain material facts; (2) action by party so induced
in reliance, justifiably taken, upon the apparent state
of the facts, and, (3) injury to party so induced
which is caused by his reliance. Joy Enterprises,
Inc. v. Reppel, 537 P.2d 591, 594, 112 Asiz. 42.

Doctrine of “estoppel” has application when one,
by hia acts, representations, or conduct, or by his
silence when he ought to apeak, induces another to
believe certain facts exist and such other relies there-
on to his detriment. Leaver v. Grose, Utah, 610
P.2d 1262, 1264.

“Estoppel” focuses upon cffects of obligor's con-
duct on obligee and rises when party's conduct
misleads another to believe that a right will not be
enforced and causes him 1o act to his detriment in
reliance upon that belief. Central States Southeast
and Southwest Areas Pension Fund v. Ekco Prod-
ucts, Inc, D.C.IIL, 581 F.Supp. 374, 378.

“Estoppel” is the effect of the voluntary conduct
of a party whereby he is absolutely precluded, both
at law and in equity, from asserting rights which
might perhaps have otherwise existed, either of prop-
erty, of contract, or of remedy, as against another
person, who has in good faith relied upon such

s,conduct, and has been led thereby to change his
position for the worse, and who on his part acquires
some corresponding right, either of property, of
contract, or of remedy. Finklestein v. Southampton
Civic Club, Tex.App. | Dist., 675 S.W.2d 271, 278.

Representation i

“Estoppel” consists of a false representation or
concealment of material facts, made with knowledge,
actual or constructive, of those facts, to a party
without knowledge, or means to acquire it, with
intention that it should be acted on, and with preju-
dicial reliance thereon by party to whom it was
made. Fidelity & Cas. Co. of New York v. Jefferies,
Tex.Civ.App., 545 5.W.2d 881, 886,

Defense of “estoppel” arises where ome party
makes by its words or actions a false representation
of fact, and the other party reasonably relies on the
misrepr and is prejudiced thereby. Arctic
Contractors, Inc. v. Swtc. Alaska, 564 P.2d 30, 40.

“Estoppel” results from a representation of fact
which the party making such representation is not
legally permitted to deny. Baillargeon v. Depert-
ment of Water and Power of City of Los Angeles,
138 Cal.Rptr. 338, 342, 69 C.A.3d 670.

Basis of an “estoppel” is rcnrmnmucn or conduct

to repre to induce
course of action on part of person to whom represen-
tation is made, and where, as consequence, there is
detriment to person relying on representation and

taking action. DcSisto's Case, 220 N.E.2d 923, 925,
351 Mass. 348. )
“E&toppel " under California law, implies acts

to or of mate-
rial facts, w(lh knowledge thereof, to or from &
person ignorant of truth, with intent that they be
acted on, and reliance thereon by person claiming

ESTOPPEL

cstoppel to his prejudice.  Sidebotham v. Robison,
C.A.Cal, 216 F.2d 816, 829.

In order to constitute “estoppel,” there must have
been a representation or concealment of mm:r_inl
facts, representation must have been made with
knowledge, party to whom it was made must have
been ignorant of the truth, it must have been made
with intention that other party should act on it, and
other party must have been induced o act on it
Moore v. Carter, 277 S.W.2d 427, 431, 38 Tenn.
App. 603,

“Estoppel” arises where one makes represcntations
to mhother concerning matter about which other acts
to his injury, or to benefit of one making representa-
tion, but reliance on representation must be reason-
able. Holt v. International Indem. Co., 321 S.E2d
374, 377, 171 Ga.App. 817.

Ordinarily, the representation must be of a present
or past fact or state of things in order to cstablish an

“estoppel”. Kelly v. Gram, S.D., 38 N.W.2d 460,
466, 467.

In order to constitute “estoppel”, thcrc must be
conduct ing to false repr or con-

cealment, and some one in reliance on it must be
misled into doing or failing to do something he
would not otherwise have done or have failed to do.
Sefcik v. Sheker, 41 N.W.2d 709, 712, 241 Jowa 571.
To constitute “estoppel,” there must be conduct,

acts, | ge or silence g to rep ion
or concealment of material facts, such facts must be
known to party estopped at time of such conduct or
circumstances must be such that knowledge thercof
is necessarily imputed to him, truth concerning them
must be unknown to party claiming estoppel at times
of such conduct and action thercon by him, conduct
must be done with expectation that it will be acted
on by other party or under such circumstances as to
render such action both natural and probable and be
relied on by him, and he must act thereon in such
manner as to change his condition for worse. Fisher
v. West Virginia Coal & Transp. Co, W.Va, 73
S.E.2d 633, 640.

Res judicata distinguished

Although Claylon Act provision ststing that a
government decree in antitrust proceeding s}lm]l be
prima facie evid in qf private litig:
as to all matters which decree would constitute an
estoppel as between United States and the govern-
ment defendants, decree does not conclusively estop
a government defendant in subsequent private litiga-
tion and by referring to “estoppel” Congress intend-
ed collateral estoppel rather than res judicata. State
of Mich. v. Morton Salt Co, D.CMinn, 259
F.Supp. 35, 64,

Silence under duty to speak

Mere silence will not create “estoppel™ unless the
silent party was under some obligation to speak, and
a party invoking such cstoppel must show that it was
the duty of the other party to speak, that the party
invoking estoppel has been induced to act by reason
of the silence, and that the silent party had reason-
able cause to believe that the party invoking estoppel
would 50 act. E. D. McGillicuddy Const. Co. v.
Knoll Recreation Ass'n, 107 Cal.Rptr. 899, 905, 31
C.A.3d 891,




