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V. A RECONSIDERATION OF NATURAL
RIGHTS THEORY

TIBOR R. MACHAN

HAT distinguishes natural rights theory
among theories of human rights is the sort
of argument it presents. Of those philosophers
who have recently dealt with human rights, only a
few —most prominently, Robert Nozick'—have
invoked natural rights theory. Alan Gewirth, A. 1.
Melden, and Ronald Dworkin, for example,?
discuss human rights or individual rights without
reference to natural rights. The problem with
these is that the firm ground needed for the idea of
human rights isn’t likely to be secured without the
basis promised by natural rights theory. For exam-
ple, resting human rights on the ordinary moral
discourse or the moral intuitions of one’s com-
munity will not provide them with universal
significance. And the somewhat more rigorous ap-
proach of analyzing the concept of human action,
undertaken by Gewirth, fails to provide the
substantive arguments needed to undercut various
behaviorist accounts of human conduct, thus leav-
ing the resulting human rights position vulnerable
to serious objections.
Of course, natural human rights theory has its
own problems. As Samuel Scheffler puts it,

Given the metaphysical associations of the tradition,
[natural rights] philosophers must explain what they mean
by assigning rights to people. They must, further, say
something about the source of these rights, and they must
deal with a variety of epistemic questions.’

All of this, and more, would have to be achieved
before detailing the rights that human beings are
supposed to have—that is, the normative content
and implications of individuals’ natural rights.
My plan here is to outline a theory of natural
rights—one that, I argue, supports a libertarian
political position. The idea is that the rights
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human beings have in virtue of being hu-
man—i.e., in virtue of their nature—are, as
Gregory Vlastos among others would put it,
freedom rights.* The rights to life, liberty, and
property are rights to action.® These rights are
social norms in accordance with which no one has
the authority to interfere with another’s choice to
live, the actions taken to effect that choice, and
the productive and creative undertakings that are
the concomitants of such life-supporting actions.®

Translating these rights into concrete social
policy, the following examples will highlight the
libertarian natural rights position: The right to life
implies that, e.g., even if someone chooses to live
his or her life unpatriotically (by not enlisting to
fight one’s country’s wars) or frivolously (e.g., by
pursuing trivial tasks), no one may interfere. The
right to liberty implies that, e.g., one’s conduct
within the sphere of one’s own life —even, say,
taking unreasonable risks or reading pornographic
novels—may not be obstructed by others. And
concerning the right to property, e.g., regardless
of how badly it is thought that someone uses his or
her valued items, e.g., a typewriter (which is used,
say, to print antisocial tracts), no one is permitted
to confiscate them. Putting the issues a bit more
generally, taking another’s life, as in slavery or
military conscription; interfering with another’s
conduct, as by a vice squad or bureau of health
and safety; and confiscating someone’s posses-
sions, as is done via the eminent domain statutes
or land preservation policies, are all unjustified by
virtue of the natural human rights every individual
in a community possesses according to libertarian
natural rights theory.

Although my illustrations should make clear the
substantive normative position 1 aim to defend, 1
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This is the egoistic ethical content of the
framework underlying natural rights theory.'* But
this egoism is not, contrary to some commen-
tators, a form of Hobbesian, or Stirnerite, solip-
sistic egoism. Such a view rests on a nominalist
conception of human existence, whereby in-
dividuals are not capable of being shown to fit
within a certain classificatory scheme, or in more
traditional terms, have no human nature, or
essence. The egoism underlying natural rights
theory is intimately tied to the fact that each in-
dividual seeking his success in life is a Auman in-
dividual, not some isolated “atom.”'*

The normative foundation of natural rights thus
incorporates a theory of objective values—i.e., a
conception of the good as objectively real—and a
hypothetically imperative morality at a very basic
level —i.e., only given the choice to live does the
code of ethics required for life apply and apply
consistently. This last is a result of the particular
nature of the choosing living being involved here,
namely, of man’s being a rational animal. For
such a being, the choice to live is implicitly a
choice to live rationally, consistently. According-
ly, the prime egoistic virtue is that of rational
thought (and action). The value that is the end of
human conduct —living fully as a human be-
ing —requires that one chooses rationally, that one
conduct oneself in accordance with the highest
possible standards applicable in one’s particular,
individual human situation. Let me emphasize
this: both one’s humanity and one’s individuality
are essential factors for purposes of answering the
question: “How should I, a human being, conduct
myself?”

What does this tell us about how we should live
with other human beings? It tells us that good
human communities are those that are conducive
to living good human lives, morally good lives by
all those who are members of a community. Such
a community makes it possible that individuals
aspire to a morally excellent life. And it is at this
stage of the inquiry that one is able to identify
natural rights, the principles of community life
that are, in virtue of the nature of human beings,
properly adhered to by everyone in a community.

Rights are principles of interaction that can
arise from special, contractual, or natural rela-
tions. Children have special rights vis-a-vis their
parents, because of the choice of the latter to bring
into life a human child. Traders who shake hands
to seal a deal enjoy moral rights to having this deal
fulfilled. Parties to a contract have a legal right to
have the terms of their partnership upheld by the
enforcement agent of the legal system. And
human beings who join or voluntarily remain in
the community of one another have natural rights,
namely, to have their moral nature respected and
the implications of having a moral nature ob-
served.

In virtue of human nature—i.e., everyone’s be-
ing a rational animal—a human community re-
quires that its members abide by certain prin-
ciples. The rights to (1) life, (2) liberty, and
(3) property constitute the most basic of these
principles for erecting a system of law and guiding
subsequent legal and political developments of a
good human community. (1) Because it is one’s
basic nature to be able to choose to live, one’s life
is no other individual’s domain or sphere of
authority — unless this is consented to or unless
one has refused to heed this principle vis-a-vis
others, in which case others are entitled to respond
appropriately.'® (2) Because the choice to live re-
quires actions to carry out that choice, it is imper-
missible for others to subvert one’s liberty to make
this choice and effect it. To do so would be to
negate the individual’s essential humanity, dic-
tating his behavior instead of respecting him as the
author of that behavior who must take full
responsibility for it. (3) Because the choice to live
involves creative and productive behavior for pur-
pose of living prosperously and contributing to the
development and welfare of various projects and
individuals one values, engaging in unimpeded
creative and productive activities (in one’s sphere
or in the company of others who have chosen to
do the same) and making use of the results may
not be interferred with by other human beings.

The resulting political system is what is by now
understood as the libertarian community, in which
politics is limited to the task of maintaining justice
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other anti-essentialists or (in Aristotelian ter-
minology) anti-naturalists, identifies this prospect
with “the Aristotelian dream of fixed natures pur-
suing common ends.”?? But it is a prejudice to
maintain that a definition of some concept must
be fixed forever. What it must be is the rationally
conclusive statement of what warrants our main-
taining distinctions within a scheme of categoriza-
tion by virtue of our most up-to-date understand-
ing of reality. In other words, the requirement is
that natures be contextually fixed, not timelessly
fixed. Natural rights theory does not depend on
the view that the nature of man, for example, con-
sists of some timeless, intrinsic essence found in
everyone—i.e., a metaphysical view of natures.
Instead, it is sufficient to be able to defend an
epistemological view of natures, whereby what
human nature is may be demonstrated from what
we now know about reality, i.e., by a rational in-
tegration and differentiation of the evidence of
reality we are aware of.?® Without going into this
controversy at great length, there is now ample
work within contemporary philosophy that makes
this phase of the position here being outlined more
than just plausible.*

Golding’s second requirement, which depends
on a theory of human awareness or consciousness
that accounts for our making successful and
justified judgments concerning the hard cases of
integration and differentiation, faces serious
challenge from the sorts of considerations raised
by Thomas S. Kuhn?® and Paul Feyerabend.?*
Both support a skeptical position about the
possibility of objective identification, roughly by
relativizing the frameworks upon which such iden-
tification is supposed to depend. Any given entity,
event, or relationship may be understood as this or
that, depending upon one’s point of view.

Briefly, a natural rights theory might escape
these sorts of objections either by undermining
their coherence or by constructing an alternative
comprehensive framework. The former task re-
quires showing that any intelligible discourse, in-
cluding Kuhn’s and Feyerabend’s, presupposes the
possibility and occasional actuality of objective
identification, even of hard cases.?” The positive
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case requires the development of a philosophical
system grounded in rationally undeniable axioms
to be appealed to as the court of last resort about
specialized claims in science, morality, and
politics.?®* Here again, there is evidence that
philosophical work adequate to both tasks is on
hand.?” My own view is that a neo-Aristotelian
metaphysics can secure what Kuhn and Feyera-
bend believe cannot be secured. More particularly,
I would argue that a nonreductionist conception
of reality supports a theoretical framework that in
turn supports the view that human beings can ac-
tivate their minds so as to understand nature, in-
cluding the hard cases presented, as we encounter
it. Mistakes are not precluded, but they are not
decisive for settling the question whether we,
human beings, can accomplish, in this case, what
Golding requires we must. That we can at times
make identifications that fit within conflicting
frameworks would imply only that our
frameworks are inadequately developed or that we
have failed to pay adequate heed to the case
(perhaps through negligence or because of un-
favorable circumstances or haste surrounding the
task). While in any particular case it can be dif-
ficult to know whether some being growing in the
womb is a human individual or merely the natural
antecedent or potential of such an entity, the
possibility of making a correct identification is not
thereby precluded. Since within the framework I
am advancing, identification need never involve
timeless truth, the task before us could be met
along lines spelled out, e.g., by J. L. Austin.*

A final point about Golding’s second require-
ment is that human beings would have to be free,
that is, in possession of a free will. For knowledge,
even in nonnormative cases, presupposes the
distinction between being correct and being
wrong, and if everyone had to make the identifica-
tion he makes, and had to make the determina-
tions he makes or whether the identifications were
correct, ad infinitum, there would be no possibili-
ty of unbiased, objective, independent
knowledge.?'

Here is a metaphysical issue that, as Scheffler so
well perceives, directly pertains to the success or
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choice to live one’s life. So although the moral
code or the ethical imperative leading to the
ethical egoism and natural rights specified above is
hypothetical, it rests on such a basic choice that
the alternative is the rejection of life itself.

The point might be conceived along the follow-
ing lines. If an individual chooses to become a
physician, this requires that he or she make a
rather robust commitment, inasmuch as the pro-
fession involved is quite comprehensive. Once the
commitment to become a doctor has been made,
the various detailed requirements of professional
competence, even excellence, flow from it natural-
ly. It makes no sense, then, to say, “Sure, I want
to be a physician, but why should I be reading all
these medical journals and examining my patients
carefully?” Similarly, it makes no sense to say,
“Sure I have chosen to live [my human life], but
why should I abide by the ethics of human life?”
The “is/ought” problem appears to be challenged
with an alternative when the matter is conceived in
this manner. Life introduces the category of ob-
jective value; in our case this means human life
and our choice to live this life, given our nature as
rational animals, commits us to a course of ethical
conduct— as if we had taken not a Hippocratic but
a human-life oath.

The epistemological framework within which
the “is/ought” problem has been prominent does
not, however, allow for the solution sketched
here. By its lights, the determination of the objec-
tive value of life (and thus human life) is not possi-
ble. The reason for this is metaphysical. An em-
piricist epistemology precludes the possibility of
demonstrating the stability of any values. As is
clear from the Moorean open-question argument,
within the empiricist tradition—to which Moore
definitely belonged?¢—establishing the truth of
some claim must mean that it is not (any longer)
meaningful to ask whether or not that claim is
true. As Kai Nielsen phrases the issue, for any
putative relations that “ought” might name (say,
X), “could we not ask whether X ought to have
that relation?... Since this always remains an open
question, does this not indicate that ‘ought’ is not
a name for that relation?”*®

At this stage we need to return to some points

introduced in connection with Golding’s first re-
quirement. The mere possibility of imagining that
some actual fact might be different from what it
is, need not pose a challenge to our confidence in
that fact being the case. If human life is indeed of
ultimate value to each human being, the mere fact
that we might imagine that it is not of ultimate
value (or that something else is) is inadequate to
disturb the conclusion that it is (provided that a
sound argument is available to show this.)* As to
the source of our tolerance for such questions,
why we do regard them as meaningful, various ex-
planations might suffice.?’

While brief, the discussion above indicates that
the kind of problems facing natural rights
theorists and pinpointed by Scheffler can be con-
fronted and may well be manageable. While the
natural rights approach is clearly not independent
of other philosophical branches besides moral
theory,?® in the light of widespread concern about
the adequacy of alternative normative
frameworks, the position should receive more
respect and scrutiny than thus far evident. My
discussion here would not be complete, even
within present limits, unless I devoted some space
to a consideration of a few of the problems of the
normative features of natural rights, problems
that are now possible to confront in terms of the
metaethical considerations dealt with above.

I11. THE CHARACTER OF NATURAL RiGHTS

Even before Nozick’s work revived the concern
of the philosophical community for natural rights,
various questions had been put to natural rights
theorists. The more pressing among them have to
do with whether human rights are universal, in-
alienable, and absolute. Does every human being
have the human rights in question? Can anyone
give these rights up or be deprived of them? And
are there not some circumstances when these
rights must be overruled, when it is proper to act
or establish laws or policies that violate these
rights? I have dealt with these questions at some
length,*® so 1 will only hint at why human rights
are universal, inalienable, and absolute.

The claim that they are universal follows from
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save my stray cat I must trespass over my
neighbor’s property, I have indeed trespassed, and
a court in a just legal system will so rule, although
I might well be forgiven. In greater emergencies,
as when one needs to trespass to save children in a
burning home, what is necessary is very close at-
tention to the precise structure of natural
rights—i.e., the logical or rational ranking of
rights. What is crucial is that within the context
for which human rights considerations have first
relevance, namely, as constitutional provisions of
a just legal order, the absolute status of the basic
natural human rights each person has may not be
abandoned. For it is these rights that provide the
standards of justice for the various features of the
system. As I have indicated elsewhere, it is concep-
tually impossible to challenge the status of these
rights by reference to considerations of social
justice or the public good, for instance, since such
justice is achieved first and foremost when
members of a human community do not violate
the rights that each member possesses by virtue of
his or her humanity. Not that such adherence to
human rights is sufficient for the achievement of a
good human community; but it is necessary. What
then is crucial for purposes of making provision
for a good human community is that its principles
of justice not be sacrificed systematically, i.e.,
that the basic principles of the legal system remain
as human nature requires them to be. This does
not mean that all of its valid laws must accord
with these basic principles, only that any discord
be capable of remedy within the system, any abuse
or corruption be open to internal correction.**
That is what is being stressed in regarding human
rights absolute, not susceptible to systematic
subordination.

IV. ConcLusioN
The libertarian natural rights position is

stronger than has been supposed. My task here has
been to indicate my own reasons for supposing
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this. Such concerns as Samuel Scheffler’s are
understandable, given the scarcity of metaethical
naturalist work in contemporary philosophy. But,
as I have tried to make clear here, the foundations
of a robust natural rights political theory with
libertarian normative content is available. In
answer to Scheffler, I have noted that the posses-
sion of natural rights means that in virtue of what
human beings are and their vulnerability to in-
jurious evil in one another’s company, no one is
authorized to breach certain principles of conduct,
so that the moral nature of everyone be given ade-
quate respect and protection (via the administra-
tion of a legal system based on these principles).
The source of these rights has been shown to be
the fact that human beings are moral agents whose
choice to live and to participate in social life re-
quires the adherence to certain principles implicit
in what they have chosen, in their commitment to
life in society. And I have indicated how the
natural rights approach to answering the question
of politics can meet various challenges posed by
various critics, including those pertaining to the
possibility of defining the concept “human being”
(i.e., the existence of human nature), the possibili-
ty of differentiating human from nonhuman be-
ings, the treatment of borderline cases, and the
handling of the “is/ought” problem. I have also
indicated why it is justified to consider the human
rights supported by natural rights theory univer-
sal, unalienable, and absolute.

It might be asked why all this labor in support
of what many consider a hopeless political view-
point. Aside from the obvious response — that this
among all those available is the position with the
best chance for being right (which would require a
comparative analysis not provided here)—there is
also the point so aptly put by de Tocqueville:

There is nothing which, generally speaking, elevates and sus-
tains the human spirit more than the idea of rights. There is
something great and virile in the idea of right which removes
from any request its suppliant character, and places the one
who claims it on the same level as the one who grants it.** *©
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am more concerned here with the distinctive argu-
ment for the rights in question, natural rights
theory itself. Whatever elaborations and qualifica-
tions pertain to the human rights which I claim ex-
ist,” and whatever objections need to be met, these
have to be approached by first considering just the
sort of issues spelled out by Scheffler. To that end,
I will sketch the main normative features of the
argument for human rights, then go on to address
several challenges put to the position in regard to
the elements focused on by Scheffler.

I. THE MoraL Basis oF HuMAN RIGHTS

As Locke already recognized, natural human
rights must be based on fundamental normative
considerations — in Locke’s case, the law of nature
that governs the state of nature.® Putting it
somewhat differently, natural rights political
theory is addressed to questions that arise only
after a previous question has been answered, one
pertaining to ethics. “How should I, a human be-
ing, conduct myself?* is the primary normative
question, and “How should we, human beings,
conduct ourselves in one another’s company?”
depends for its answer on having the former ques-
tion answered correctly.

The first question may be dismissed as ar-
tificial - we never conduct ourselves in isolation
from others. Moreover, contemporary moral
philosophy is biased toward conceiving of ethics
as a system of social edicts.® Nevertheless, for the
natural rights theory 1 will outline, the first step
consists of providing an answer to the question of
personal ethics, a question each of us asks alone,
ultimately. And, just as numerous critics of
natural rights have maintained, the personal ethics
underlying natural rights is a form of egoism.’®
But before attending to this, let me make clear the
way morality itself is conceptualized in the present
framework.

Morality is the field of inquiry within which we
consider how and what human beings should
choose and do in their lives simply as human be-
ings (although specialized branches, such as pro-
fessional ethics, examine more particular forms of
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in accordance with the standards specified by
natural rights theory. Various provisions implicit
within the theory and considerations of human
nature and society will inform the requisite institu-
tions, general and particular, for purposes of
making such a society functionally efficient. In
different places and times, with different cir-
cumstances dominant, the very same natural
rights theory may require different emphasis
placed on such political measures as national
defense, criminal justice, civil liberties, represen-
tation, participation, and so forth. But these are
details. What is central is that the theory rests on a
consideration of human nature in terms of which
all (not crucially incapacitated) individuals are ra-
tional animals whose ultimate good is served by
respecting their capacity to choose to think and
live rationally.

11. THe UNDERPINNINGS OF NATURAL RiGHTS THEORY

Let me for the time being not consider the
numerous controversies surrounding the nor-
mative features of natural rights.!'® Instead, I want
to consider some of the issues to be faced by any
philosopher with respect to the underpinnings of a
moral and political position. With respect to
natural rights theory in particular, Scheffler put
the point well. The challenge he issued needs to be
met and has been detailed by Martin Golding in
the following terms:

For someone to ask me to concede something to him as a
human right is implicitly to ask whether I admit the notion
of a human community at large, which transcends the
various special communities of which I am a member;
whether I admit him as a member of this larger community;
and whether | admit a conception of a good life for this
community. Without these admissions on my part I will not
allow the pertinence of his claiming; once 1 make these ad-
missions 1 must allow the pertinence of his claiming.'”

Asking for “the notion of a human community
at large” that “transcends the various special com-
munities of which 1 am a member,” points to the
need for criteria that extend beyond the sexual,
national, regional, ethnic, temporal, and related

considerations variously applicable to anyone. It
is what makes someone part of the human com-
munity as such that Golding’s request calls to
mind, although the term “community” might lead
one to believe otherwise.'® At any rate, various
prominent objections to natural rights theory have
focused on the role and soundness of the concept
of human nature within this position. Margaret
Macdonald, for example, tells us: “There is no
definition of ‘man’. There is a more or less vague
set of properties which characterize in varying
degrees and proportions those creatures which are
called ‘human’.”'® Accordingly, she continues,
“‘natural rights’ are the conditions of a good socie-
ty. But what those conditions are is not given by
nature or mystically bound up with the essence of
man and his inevitable goal, but is determined by
human decisions.”?®

Golding’s second requirement raises a basic pro-
blem of epistemology that has clear relevance to
natural rights theory —namely, that of hard, or
borderline, cases. For example, the familiar prob-
lem of whether a human fetus is a human being, or
whether some animals with various apparently ra-
tional modes of behavior might have to be con-
sidered human (at least with respect to the posses-
sion of human rights), or again whether some per-
son whose brain has stopped functioning is still to
be regarded a human being—all these hinge, in
part, on whether it is possible for us to admit a
particular entity as a member of the human com-
munity.

Finally, the quest for a conception of a good life
for this community at large—i.e., for human be-
ings as such—invites all the well-known concerns
about whether a correct account of moral values
can be given: whether there is an objective stan-
dard of the human good, how the “is/ought”
problem is solved, what exactly is the human
good. Concerning this last task, Golding seems to
accept the view implicit in Locke, Nozick, and
other natural rights theorists, namely, that the
idea of human rights must rest on a moral theory.

Can the concept “man” or “human being” be
defined —i.e., can human nature be known??!
Macdonald, e.g., denies this because she, as most
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failure of natural rights theory. Yet, it is difficult
to imagine any normative theory that could escape
having to develop a case for freedom of the will,
so it will not be necessary to enter that difficult
discussion here.** One point must, however, be
kept in mind. Natural rights theory depends on a
defense of freedom of the human will that locates
that freedom in man’s capacity to initiate his
thinking, or conscious processes. In the moral
position underlying natural rights, it is thus the
failure to engage in the quest for understanding
that is the fundamental failure in human life; and
it is the achievement of understanding, at
whatever level one is capable of and regarding
whatever situation with which one is confronted,
that is the basic achievement for a human being.*
This is a point that not only bears on Golding’s se-
cond requirement but provides the link between all
of his requirements, leading us now to a con-
sideration of the third and most important one.

It is “a conception of the good life for this
[larger community]” that Golding claims we need,
and I take him to mean that a good life for man as
such is at stake here. Various special com-
munities — nations, students, women, etc. —might
all have a conception of the good life applied to
them, but Golding and natural rights theorists are
interested in what is good for man qua man and
what this implies concerning the political systems
in which human beings should live. As principles
for ordering life in society, natural human rights
must be consistent with basic ethical principles lest
they be irrelevant or destructive for purposes of
living properly among other human beings. So
Golding’s third requirement must be met so as to
develop a sound theory of human rights.

But at this stage it would be necessary merely to
repeat what I have presented earlier. The ethical
egoism that underlies natural rights theory iden-
tifies the morally good life for man, the concep-
tion of the good life for members of the communi-
ty of human beings. What is left for us given the
focus here is to consider some of the challenges
that face any attempt to defend the soundness of
the conclusions of an ethical inquiry. The history
of philosophy is replete with obstacles to answer-
ing Golding’s third request, and a major one has

been the “is/ought” problem. Let me sketch what I
take to be an up-to-date adequate approach to this
problem, although in view of its numerous facets I
cannot hope here to develop the solution itself in
full.

The “is/ought” problem is one of ontology and
epistemology: Is there a type of existence correctly
captured by the category of “should” or “ought”
judgment? And can such judgments be shown to
be true? Within the empirical tradition, the answer
has tended to be in the negative for both ques-
tions. For in empiricist terms a judgment must be
able to be shown true (of some fact) by reference
to sensory evidence, but it seems clear that no
“should” or “ought” judgment is about a state of
affairs that can be the object of sensory experience
unless it is merely instrumental or hypothetical. In
latter cases, judgments are true depending on the
effectiveness of the course of conduct in achieving
the specified end or just in case some (empirically
meaningful) end is chosen. Unless some ends are
in fact objectively valuable —indeed, unless some
ultimate end is objectively valuable —*“should” or
“ought” judgments can only be relative to par-
ticular ends or purposes or interests and are clearly
unfit as sound, universally applicable ethical or
political judgments.

Is there a way to meet the problem? Earlier, in
outlining the basis for ethical egoism/natural
rights, I noted that the value of life is fundamental
in view of the issues to which the existence of life
gives rise—e.g., is some living being developing
well, satisfactorily, inadequately, etc.? In the case
of human beings, it is human life that fills this im-
portant role, for every individual human being. (It
is in the case of one’s own life that one has the
possibility of being an agent of development; in
terms of “ought implies can,” this indicates
already the sphere of moral authority for every
person.)

But beyond the issue of fundamental
values — the summum bonum —there is still a ques-
tion whether anyone should choose that value.
This question has been voiced in recent moral
philosophy as whether one should be moral. The
present position does rest the issue of morality on
choice, but on a very basic choice, namely, the

-

- X

=



68 AMERICAN PHILOSOPHICAL QUARTERLY

the view espoused here, namely, that human rights
are based on the nature of human beings, a nature
each one of us possesses. Yet what of the possibili-
ty that this nature will change? The natural rights
account sketched above does not preclude this. In
this account, human nature is not conceived of as
timelessly fixed. But if so, what is the sense of
universality claimed of human rights?

The answer here is that, as with all judgments
(outside of metaphysics*®), the judgment that
some norms are universally applicable to human
conduct within human community life must be
understood as a contextually warranted judgment.
It is true. But this is not an unchangeable truth. It
pertains to what we are entitled to conclude on the
matters as of our present understanding.

Aside from the problem of the temporal exten-
sion of the claims of human rights, what about the
problem of borderline cases? Do senile persons,
e.g., or those with severe mental dysfunctions
have the human rights in quest? They do; but
because of demonstrable departure from the basic
case, conduct vis-a-vis such individuals may at
times disregard considerations of human rights.
Human rights apply strictly wherever they can ap-
ply, but in some cases of human beings they can-
not apply. A right means observing boundaries so
that within those boundaries individual authority
may be exercised. But in cases where it is
demonstrably impossible to exercise such authori-
ty, no bounds are being breached. Nevertheless,
since the closest category to which such in-
dividuals belong is humanity, the burden of
demonstrating the exceptional nature of their case
is on those who would take actions that would or-
dinarily qualify as violating human rights.
Accordingly, in the case of any being correctly
identified as a human being, the right to life, liber-
ty, and property (as well as derivative rights) may
not be violated but may, on such occasions where
demonstrable anomaly exists, be disregarded.*

Concerning the inalienability of human rights,
since anyone with such rights possesses them in
virtue of being human, and since this possession is
not like the possession of such articles as one’s car
or gloves but rather like the possession of one’s
birth date or particular history (my birthday, my

past), they cannot be given up or taken away.
They may, and unfortunately often do, go
unrespected or unrecognized. The case that may
call these remarks into question concerns the
possibility of selling oneself into slavery. Morally
speaking, such a prospect is impossible. If a sale is
a transaction involving considerations between
two parties, both parties must remain such after
the transaction. One can become a lifelong servant
or employee or follower, but voluntary slavery is a
contradiction in terms. If the slaveholder refuses
to acknowledge that the slave is a free agent who,
for example, might call for a reinterpretation of a
labor contract, then the voluntariness of the rela-
tionship is absent and the proper moral category
applicable to it would be compelling or coercing
another into slavery, thereby violating his or her
rights to life and liberty.

Nor is the administration of punishment an in-
stance of the alienation of human rights. Strictly,
though admittedly oddly put, the justly punished
person has freely chosen the conditions that may
be in store for him, since his actions had this as
one of their possible and in this case morally ap-
propriate consequences.

As to the absolute character of human rights,
this must be considered in the light of the status of
these rights as principles of social life, as constitu-
tional provisions of a just human community.
There are circumstances in which social or com-
munity existence is impossible. As Hart notes,
“patural rights are only of importance ‘where
peace is possible’ (Locke).”*? Again, ought implies
can. Contrary to Gregory Vlastos—who along
with many others argued for the view that only
prima facie rights (not natural rights) may be
shown to exist because it is always possible to
override human rights —either one has, e.g., the
right to life or one does not. And in those extreme
circumstances where not everyone can have his or
her rights respected, the situation is not one
wherein human rights have any relevance or ex-
istence.

In cases such as mentioned by Sidney Hook,
where in view of special emergencies the rights of
someone may require a violation,** what applies is
the possibility of judicial discretion. If in order to
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